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PREFACE. 



This Statute, as its title imports, is designed for 
three objects: — 1. To abolish arrest on mesne 
process, except in certain cases : 2. To extend 
the remedies of creditors against the property of 
their debtors : and, 3. To amend the laws for 
the relief of insolvent debtors. 

The first is effected by restricting the power 
of holding to bail to cases where a judge, 
upon being satisfied by affidavit that the debtor 
is about to quit the country, shall order a 
bailable writ to issue. The sum of 20L is still 
the minimum for which an arrest is allowed, 
and the proceedings relative to giving bail, or 
making a deposit of money in lieu thereof, re- 
main as before. But the writ is merely an 
auxiliary proceeding, and may be issued at any 
time pending the action. 

The remedies afforded by the Act are con- 
fined to judgment creditors, or to suitors to 
whom money is awarded by decree, order, or 
rule; and consist, 1st, in empowering the sheriff 
to seize cash, bills of exchange, bonds, and other 
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IV PREFACE. 

securities for payment of money, for the benefit 
of the judgment creditor; 2\y, in subjecting the 
whole of the debtor's lands, of every quality, 
quantity, and tenure, to the payment of the judg- 
ment debt, either by sale through the medium 
of a Court of Equity, or by appropriation of the 
rents and profits by means of an execution at 
law; and Sly, by enabling the creditor to obtain 
a charge on stock in the funds or shares in a 
public company, and eventually to sell the same 
for payment of his debt. 

The third branch consists for the most part of 
a re-enactment of the provisions of the late Act 
for the Relief of Insolvent Debtors. There 
are some few alterations, however, which 
deserve especial notice. The most important 
is, the power given to a detaining creditor 
to bring up the debtor before the Court, and 
compel a surrender of all his property for disr 
tribution, in the same manner as if he had peti- 
tioned for his discharge ; and all the provisions 
of the Act are designed to apply as well to the 
one case as to the other. This power is given of 
course only to judgment creditors, and it cannot 
be exercised until the prisoner has been twenty- 
one days in confinement, and has thus com- 
mitted an act of bankruptcy. 

Another amendment, which is borrowed from 
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the late Bankrupt Act^ and which is certainly 
valuable^ is the substituting an order of the 
Court, for the conveyance and assignment re- 
quired, in order to pass the property, under 
the expired Act. This will relieve the estate of 
considerable expense, and get rid of many tech- 
nical difficulties. 

With respect to assignees, they are no longer 
required to be selected from amongst the credi- 
tors, and the Court is authorized, for the first 
time, to allow them a remuneration out of the 
insolvent's estate, at a rate not exceeding 5 per 
cent. This is an advance towards the system 
adopted by the Bankrupt Laws, and will per- 
haps lead, in course of time, to the appointment 
of official assignees. 

The compulsory clauses of the Lords' Act 
were too narrow to be of any material benefit, 
and they are repealed, as well as those which 
enable the debtor himself to apply for relief. 

There is an improvement in the regulations for 
making dividends, and securing the estate from 
mismanagement by the assignees; the Circuits 
of the Commissioners are extended to the Prin- 
cipality; and, lastly, the Insolvent is not re- 
quired to state in his petition whether he has 
been declared bankrupt, or had the benefit of 
a prior discharge ; nor is there any limitation 
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as to the time within which he may again avail 
himself of the benefit of the Act. 

The Act also provides a substitute for certain 
acts of bankruptcy, which can seldom be com- 
mitted after the 1st of October. 

It could scarcely be expected that a statute 
embracing so many and extensive alterations in 
the Law of Debtor and Creditor should be 
found at once perfect. Many alterations may 
become requisite after the Act has come into full 
operation, which cannot be suggested from a 
bare perusal; but there are some defects in the 
present Statute, which appear at once, and which 
seem likely to require the early aid of the Legis- 
lature. They proceed not so much from what 
it does enact, as from what it does not. 

In the first place, it does not repeal any pre- 
existing Act. This, in a statute intended to 
effect so many alterations in the Law, is always 
to be regarded as an evil. The repeal of an 
Act of Parliament should never be a question 
of construction. Wherever a subsequent enact- 
ment conflicts with a preceding one, there must 
be pro ianto a repeal ; but the precise measure 
is often so difficult to be ascertained, that few 
persons are inclined to give up a supposed right 
without bringing the question before the Court ; 
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and every variation of circumstance in a subse- 
quent case invites new litigation. On the other 
hand^ if it does not conflict^ if there is nothing 
repugnant between the two statutes^ the latter 
frequently, if not generally^ fails of its object. 

This seems to be the principal fault in the 
present Act. . For want of repealing the 7th 
section of the 7 & 8 Geo. IV. c. 71, this incon- 
venience follows; — that if a person, who is sued 
in the Courts at Westminster for a debt under 
SOL, happens at any stage of the proceedings 
before final judgment to reach Liverpool in 
order to quit the country, the plaintiff must, in 
order to arrest him, forego all the expense he 
has incurred, though he has obtained an order, 
and sued out writs into several counties. But 
this is not all: he must first send to Preston for 
a Writ of Summons, then obtain a firesh order 
upon fresh afiidavits firom a Judge in London, 
and then again send to Preston for a Writ of 
Capias. So that as to him the power of arrest 
is almost nugatory. This, indeed, was the case 
before, but the inconvenience was not felt, be- 
cause he might, and probably would have, ar- 
rested in the first instance; and if he did not, 
he might have obtained a writ from the Court 
of Lancaster, as a matter of course and without 
loss of time. 
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This omission aflFects the second branch of 
the Act in a greater and still more mis- 
chievous degree. Having made a Judgment 
a standing lien on all the real property of the 
Debtor, the Act professes, justly, to provide 
the means of giving publicity to the charge, in 
order to prevent purchasers and mortgagees 
from being imposed upon, and creditors from 
being misled, by a false appearance of responsi- 
bility. But the old securities, which are equally 
binding on the land, established by the statutes of 
13 Edw. 1, 27 Edw. 3, stat. 2, c. 9, and 23 Hen. 
8, c. 6, as well as the Common Law recognizance, 
are not required to be so registered ; and how few 
purchasers at the present day think of resorting 
to the office where these rolls are kept. Again, 
even the entry of a Judgment is not made com- 
pulsory. The old Writ of Elegit, given by the 
Statute of Westminster the Second, may still be 
executed on a moiety of the debtor's freehold, 
in whosoever hands it might be, and out of this 
moiety the creditor is entitled to levy his whole 
debt. Hence a search in this book can, in very 
few cases, satisfy a purchaser. 

The statute 4 & 5 W, & M. c. 20, also re- 
mains in force, by which a judgment must be 
docketed in order to bind the lands; but as this 
may be done at any time within two terms, a 
search in that book is not enough. 

The Registry Acts also remain, but, except in 
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the county of Middlesex, twenty days at the 
least are allowed by those Acts for the entry to 
be made^ and of course a purchaser can never 
ascertain from them, that the land is not liable 
to any judgment debt. 

On the other hand, the creditor must make 
in all cases one, and to affect lands in Middlesex 
and York two entries, in order to secure his lien 
on a moiety of some lands, and to secure a 
charge on the whole he mttst make two or three, 
as the case may be. But even this will not 
secure him in all cases. A proviso was added 
in the House of Commons, by which a pur- 
chaser without actual notice is to be protected in 
equity as before ; so that a creditor can in no 
case make sure of the fruits of his judgment 
out of such lands as cannot from their nature 
be extended at law. For the entry prescribed 
by this Act, which, as it appears, does not se- 
cure his debt, nor the want of which protects a 
purchaser, he is to pay the excessive fee of five 
shillings. 

Lastly, the writ of elegit^ except so far as it 
is to be altered so as to embrace all the property 
made liable by this Act, must be in the form 
prescribed by the Statute of Westminster 2. 
Before the lands, therefore, can be touched, the 
creditor must take all the goods and chattels 
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which the sheriff can find, except oxen and 
beasts of plough, at the capricious valuation of 
a jury chosen from the spot, for the sheriff can- 
not sell them, and hold the lands only for the 
residue. There is a power given to the Courts 
to frame new writs ; but, as the enactment is 
worded, the Editor ventures a strong opinion, 
that it does not extend to an alteration in that 
branch of the writ of elegit. 

The subsequent provisions relating to insol- 
vent debtors, which occupy ninety-eight sections, 
are imported from the expired Act, without a 
single alteration having reference to the changes 
made by the preceding enactments, or tending 
to the correction of some known and adjudged 
defects. Professing to effect an equal distri- 
bution of the insolvent's estate it leaves a judg- 
ment creditor full power over his real as well 
as ecclesiastical property, out of which he may 
procure payment of his debt in full. And what 
is equally remarkable, while estates tail are dis- 
posable by the assignees of a bankrupt, and 
now liable to a judgment both at law and in 
equity, they are not within the disposition of 
the assignees of an insolvent. 

These, amongst other points, the Editor has 
endeavoured to show in the following notes, as 
well as to suggest the interpretation and effect 
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of the principal enactments^ both with regard to 
the law and the practice. 

There is one enactment which has excited 
more discussion than^ except for the prin- 
ciple of it, it is really worth. The proprietors 
of newspapers are required to insert all adver- 
tisements relative to an insolvent's estate for the 
sum of three shillings, but no penalty is annexed 
to a disobedience. What insolvent will venture 
to prefer an indictment, upon which the Court 
will probably inflict a nominal fine, and leave 
him to pay his own costs ? If he bring an 
action, mould it how he will, the measure of 
damages will be the excess paid, and if this be 
under forty shillings, he recovers no more than 
that sum for his costs. The enactment will be 
perfectly innoxious. It is not the best mode of 
securing respect for the laws, to ordain that 
which cannot be enforced. 
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1 &2 Vict. c. 110. 

An Act for abolishing Arrest on Mesne Process 
in Civil Actions, except in certain Cases ; for 
extending the Remedies of Creditors against 
the Property of Debtors ; and for amending 
the Laws for the Relief of Insolvent Debtors 
in England. [16M August, 1838.] 

I. Whereas the present power of arrest upon 
mesne process is unnecessarily extensive and 
severe, and ought to be relaxed : be it therefore 
enacted by the Queen's most excellent Majesty, 
by and with the advice and consent of the lords 
spiritual and temporal, and commons, in this 
present parliament assembled, and by the autho- 
rity of the same^ that from and after the time j^^^^^^ ^^ 
appointed for the commencement of this Act no mesiie pio- 
person shall be arrested upon mesne process in c«itabqliih- 
any civil action in any inferior Court whatsoever, j^ 'ccrSia* 
or (except in the cases and in the manner here-* cues. 
inafter provided for) in any superior Court. 

B 



ABOLITION OF ARREST 

No person shall be arrested upon mesne process.^ — 
A person in the custody of the Court cannot be ar- 
rested(a). The meaning is, that no person shall be 
held to hail by any means. Arresting is only a pre- 
liminary act. 

This section does not make void such writs as might 
have been issued and not executed, before the com- 
mencement of the Act. The Uniformity of Process 
Act authorizes the service of a capias upon one or 
more of the defendants, and one of the warnings at 
the foot is adapted to give the defendant the requisite 
information. This Act repeals so much of the former 
as authorizes the arrest; it also enacts that all future 
actions shall be commenced by writ of summons^ 
but it does not otherwise interfere with existing 
suits. Hence it is conceived that the capias might 
be served on all the defendants, and that it will have 
the same effect as a writ of summons, otherwise 
there would be no mode of saving the Statute of 
Limitations, or of securing the costs of that writ. 

The Uniformity of Process Act treats the writs of 
capias and summons as distinct species of process 
for the commencement of actions. From the lan- 
guage of the 10th section, it seems that an action 
commenced by the one could not be continued by 
means of the other ; and the forms of alias and 
pluries writs, and the forms of declaration given by 
the rules on that statute (6), lead to the same conclu- 
sion. Under the old practice, the test was whether 
all the writs might have been declared on in the 
same way. Hence an ac etiam latitat was a good 
continuance of a non-bailable Bill of Middlesex (c), 
but an attachment of privilege was not {d). It 
seems, therefore, that if a capias expires aflter the 
commencement of the Act, the proceedings can only 
be continued by an alias capias. For all other pur- 



(a) See 2 WilL IV. c 39, ss. 4, 8. 
(6) M. T. 3 Win. IV. r. 7, 15. 

ey Plommer v. Woodburae, 4 B. & C. 6t5. 

d) Smith V. Bower, 3 T. R. 66i. 
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poses^ the writ of capias must be considered as 
abolished; consequently proceedings to outlawry 
must be commenced in all cases by summons. But 
the Act does not affect the capias utlagatum, nor any 
other writ founded on a judgment. 

In any civil action in any inferior Courts rvhatso^ 
ever/] — -Not only cannot an inferior Court issue its 
own process to hold to bail, but no arrest can be 
had where the action is brought in an inferior Court, 
until it be removed by certiorari. The Courts of 
Lancaster and Durham are ranked amongst the 
superior Courts, and the power to hold to bail is 
extended to those Courts by the 2l8t section, (infra.) 

By the 7 & 8 Geo. IV. c. 71, s. 7, it is enacted, 
** that no sheriff or other officer within the counties 
palatine of Lancaster or Durham, shall, upon any 
mesne process issuing out of any of his Majesty^ 
Courts of Record at Westminster, arrest or hold 
any person to special bail, unless such process shall 
be duly marked and indorsed for bail in a sum not 
less than fifty pounds." This statute is not repealed. 
Had the Act passed in the shape in which it left the 
House of Lords, no person could have been arrested 
in those counties for any amount less than SOL, since 
it deprived all but the Courts of Westminster of the 
power to hold to bail, and this was confined, as now, 
to actions in those Courts. There will still be con* 
siderable inconvenience where the debt is under that 
amount. The order to hold to bail must be obtained 
in London, except during the assizes, and it cannot 
be applied for till an action has been brought in the 
Palatine Court. The writs are issued in the re- 
spective counties. A debtor therefore who reaches 
I^verpool from any other county, will have ample 
time to escape before a writ can be lodged in the 
sheriff's hands ; and, to arrest him there, the plain- 
tiff must forego the expense of all the proceedings 
which he has taken, and commence his action anew. 

II. And be it enacted^ that all personal ac- All actions 
tions in Her Majesty's superior Courts of Law JJe«ccd b" 

B 2 ^ 



ft ABOLITION OF ARREST 

writof Bom- at Westminster, shall be commenced by writ of 
n>on»« summons. 

This enactment will introduce a variety of altera- 
tions in the practice of the Courts, one of the most 
important of which, to the plaintiff, seems to be, that 
his proceedings will go on irrespective of the arrest, 
and without being obstructed by the delay either of 
the sheriff or the defendant. 

If, before this Act, the defendant failed to put in 
bail in due time, or, what was equivalent thereto, to 
render himself to prison, the plaintiff could not pro- 
ceed in the action. He might have filed a declara- 
tion de bene esse, but this was only in anticipation of 
bail or render ; if he declared absolutely, or de- 
manded or accepted a plea, or did any other act to 
shew that he deemed the defendant to be in a condi- 
tion to plead, this was a waiver of bail. The reason 
was, that the defendant was not fully in Court 
until he had perfected bail or rendered, these being 
the proper modes of appearing to bailable pro- 
cess. The writ of summons will now be the 
commencement of the action, and the capias only 
an auxiliary proceeding. Now the statute 2 Will. 
IV. c. 39, c. 2, enacts, ** that the mode of appear- 
ance to such writ shall be by delivering a memoran- 
dum in writing, according to the form contained in 
the schedule thereto j" and there is nothing in the 
present Act to vary this mode, consequently an ap- 
pearance must be entered in all cases. The de- 
fendant will then be in Court, and the plaintiff may 
at once proceed to judgment. There can be no de- 
claration de bene esse. How far such proceedings, 
afler default, will affect his remedy against the 
sheriff, or on the bail-bond, or whether he will be 
allowed to proceed against all parties concurrently, 
are questions which will probably be settled by Rule 
of Court. 

Another question, and one of some difficulty, 
relates to the time within which the plaintiff 
fimst proceed when the defendant is in custody. 
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The 4th section of the Uniformity of Process Act, 
which allows him till the end of the next term after 
the arrest or detainer to declare, and the rule of 
T. T. 3 Will. IV., which compels him to declare 
within that time, do not of course apply to the new 
writ of capias. But neither of these provisions was 
new. The statute 4 & 5 W. & M. c. 21, referred 
to by the Uniformity of Process Act, enacts, " that if 
any defendant be taken or charged in custody at the 
suit of any person upon any writ out of any of the 
Courts at Westminster, and imprisoned for want of 
■sureties for his appearance, the plaintiff in such suit 
may, before the end of the next term after such writ is 
retumable^ declare against such prisoner in the Court 
.out of which the writ issued, whereupon the said pri- 
sooer was taken and imprisoned or charged in custody, 
and may cause a true copy thereof to be delivered to 
such prisoner, or to the gaoler or keeper of the 
prison or gaol in whose custody such prisoner shall 
be or remain ; to which declaration the said prisoner 
shall appear and plead ; and if such prisoner shall 
not appear and plead to the same, the plaintiff in 
such case shall have judgment in such manner as if 
the prisoner had appeared and refused to answer or 
plead to such declaration** (e). And by an old rule 
of each Court (/) it was ordered, that if the decla- 
ration were not filed within that time, the prisoner 
should be discharged. This statute was passed to 
prevent the necessity of bringing up the prisoner by 
habeas corpus, in order to charge him with a decla- 
ration, ana is the only authority for declaring against 
him in the custody of the sheriff. It made no al- 
teration with regard to the time, for when a Juibeas 
^orptis was necessary, the prisoner must have been 
brought up within two terms (g), and the same 
period was subsequently fixed for declaring after a 
render (A) . 

(s) See R. H. 2 WiU. IV. r. S6. 

(/) E. 5 Will. & Mary, R. 3, a. 6. 

(^) Tidd's Prac. 348. (h) Id. 354, et scq. 
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The questkm is then, whether these regulations 
apply to the proceedings in an action commenced 
hj writ of summons, m which the plaintiff is at 
liberty and may be compelled to declare, without 
reference to the state of the proceedings under the 
arrest, and consequently may be non-mossed before 
the two terms have expired. The distinction be- 
tween bailable and non- bailable actions^ in point of 
form, originated with the Uniformity of Process Act,, 
though, whenever an arrest was had, it was before 
a preliminary, now it is an interlocutory proceeding. 
This, it is conceived, makes no difference. The 
defendant will still be in custody at the plaintiff's 
suit, and this seems to be all that is requisite to 
bring the case within the reason and language of the 
rule. And die risht to a supersedeas did not ter- 
minate, nor depend on the termination of the action, 
for the defendant might, in many cases^ have ncfii" 
pressed the action, and thus procured his discharge. 

The result, therefore, seems to be, that the plain- 
tiff mu^ dedlare before the end of the term next 
after the arrest or render, diough the defendant take 
no step, but that the latter will now have it in his 
power to quicken the proceedings by demanding a 
declaration at the expiration of the term next after 
the day on which the appearance was or ought to 
have been entered. But if he suffer the plaintiff to 
appear forliim sec, stat, he cannot sign judgment 
of non-pros for not declaring (i)^ 

If these regulations apply as to the time, it seems 
they must also govern the mode of declaring. But 
tiie affidavit must be filed, as well as the declaration 
served, within the two terms (J). 

The rule 2 Will. IV. r. 85, which directs « that 
die plaintiff shall proceed to trial or final judgment 
against the prisoner within three terms inclusive 
after declaration, and shall cause the defendant to 
be charged in execution within two terms inclusive 
after such trial or judgment, of which the term in 

(i) 13 Car. II. st. 2, c. 2, s. 3. 
O) R. H. T. 2 Will. IV. r. 36. 
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€r aflcT wludi the trial was had shall be reckoned 
one," remaiai, it diouUL seeniy in ibroe. It may be 
Bot improper te observe, that the parliamentary 
role <^ H. T. 4 WilL IV. r. d, requiring all judg- 
ments to be entered of record of the day when they 
are signed, shuts out all relation to the preceding 
term^ and consequently, if a judgment by default 
is signed in vacation, the plaintiff has the two fol- 
lowing terms to charge nie defendant in execu- 
tion (%). But this ruk does not by analogy apply 
to a render after trial, and therefore if the trial be 
had in term, and the defendant render in discharge 
of biB bail in vacaticm, diat is conudered a render 
d tte preceding term (Q. 

III. And be it enacted, that if a plaintiff in A judge of 
any action in any of Her Majesty's superior a »»P«rior 
Courts of Law at Westminster, in which the oj^cr de-^ 
defendant is now liable to arrest, whether upon fendant to 
the order of a j^ig^» or without such order, ?* "3***®** 
shall^ by the affidavit of himself, or of some |.°se^,. ^^° 
other person, show, to the satisfaction of a judge 
of one of the said superior Courts, that such 
pluntiff has a cause of action against the de- 
fendant or defendants to the amount of twenty 
pounds or upwards, or has sustained damage to 
that amount, and that there is probable cause 
for believing that the defendant, or any one or 
more of the defendants, is or are about to quit 
England unless he or they be forthwith appre- 
h^Kied, it shall be lawful for such iudge, by a 
special order, to direct that such defendant or 
defendants so about to quit England shall be 
held to bail for such sum as such judge shall 
think fit, not exceeding the amount of die debt 
or damages ; and thereupon it shall be lawful 

(k) Colbron v. Hall, 5 D. P. C. 534. 
(I) Thorn v, Leslie, S N. & P. 305. 
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for such plaintiff; within the time which shaU 
be expressed in such order^ but not afterwards, 
to sue out one or more writ or writs of capias 
into one or more different counties, as the case 
may require, against any such defendant so di- 
rected to be held to bail, which writ of capias 
shall be in the form contained in the schedule 
to this Act annexed, and shall bear date on the 
day on which the same shall be issued: Provided 
always, that the said writ of capias and all writs 
of execution to be issued out of the superior 
Courts of Law at Westminster into the counties 
palatine of Lancaster and Durham shall be di- 
rected to the chancellor of the county palatine 
of Lancaster, or his deputy there, or to the 
chancellor of the county palatine of Durham, or 
his deputy there. 

A plaintiff in any action,'] — The writ of summons 
must be issued before an application can be made ; 
but by the 5th section it may be served after the 
capias is executed. It will be prudent, perhaps, in 
most cases, where the action is brought in anticipa- 
tion of the defendant's escape, to defer the service 
till after the arrest ; but in this case the plaintiff 
will incur the risk of losing the security of bail by 
an irregularity in either writ ; whereas if the writ be 
first served, and an appearance entered, the defend- 
ant will be precluded from objecting to any want 
of form in that writ. 

The affidavit being now made in an action, must 
be entitled in the Court and cause, and cannot, it 
should seem, be sworn before the attorney on the 
record, the attorney in the cause, or the clerk of 
either, or the officer who issues the process (m). It 
may be made either by the plaintiff, or one of se- 

(m) See H. T. 2 Will. IV. r. 6; 12 Geo. I. c. 29, s. 2. 
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veral plaintiiSs (n), or by any other person, and it is 
not necessary that the deponent should show a con- 
nection between him and the plaintiff^ or his means 
of knowledge (o), or that all the facts should be 
deposed to by the same person. And it is probable 
that so much technical nicety will not be required 
as formerly in the affidavit (p) 

In which the defendant is now liable to arrest.']^^ 
These words probably refer to the nature of the ac- 
tion, rather than to the character of the defendant. 
Queer e^ therefore, whether attornies (9), executors* 
bail, and other persons privileged by the practice of 
the Court, may not now be holden to bail like other 
persons. The Courts have always exercised a dis- 
cretionary power in granting orders to hold to bail, 
upon being satisfied that a sufficient cause of action 
exists, without regard to the form of action. 

Probable came for believing,'] — The affidavit, be- 
sides alleging the deponent's belief, must state facts 
sufficient to induce a belief in the judge. 

One or more writ or writs of capias,] — No alias writ 
can of course be issued; but on the expiration of the 
first, a new order must be obtained. As to the form 
of the capias f it will be observed that a blank is left 
after the name, but the word " of," which occurred 
in the old form, is omitted. It has been held that 
the residence of the defendant, being a mere design 
natio personam for the guidance of the sheriff, need 
not be described with so much accuracy in a writ of 
capias as in the summons, though some description 
must be given (r) 5 and that in the body of the writ, 

(n') Swayne v. Crammon, 4 T. R. 176. 

(0; King V, Tamer, 1 Cbitty, 58 ; Ij^e v. Selwood, 9 Price, 
5^^ ; Short v. Campbell, 3 D. P. C. 489 ; Holliday v. Lawes, 5 
D. P. C. 485. 

(p) See Omealy v, Newell, 8 East, 364 ; Hodgson v. Dewell, 
6 D. P. C. 314. 

(9) But see Redmond's case,! Mod. 10. 

(r) Welsh v, Langford, S D. P. C. 498 ; Buffle v. Jackson* 
Id. 50b i Hill V. Hartey, 4 D. P. C. 163; Roberts t>. Weddep- 
bourn, 2 D. P. C. 816. 

B 5 
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not OB the back(«). *'0£ the Hon. East India 
Company's ship the Kelly Castle, now most likely 
to be found at the East India House^ in the city of 
London" {t) ; ** Late of Devonshire Terracer New 
Road" («) ; " Of the city of London" (») ; « Of the 
Gaol of Linton Pevenll" (x) ; " Holland Street, 
North Brixton," the writ being directed to the she- 
riff of Surrey (^), have been severally held suffict^at. 
But it seems the description must be local : *' A 
Clerk in the Army Pay 0£Ek;e, Somerset House^" no 
place being mentioned where the defendant resided, 
or was likely to be found, has been held insuffi- 
cient (z). 

The order may be made against as many of the 
defendants as the judge thinks fit, but it does not 
seem necessary that all should be included in one 
writ ; nor is there any thing in the form given to 
show that the defendants who are not to be arrested 
are to be mentioned, so as to identify the bail pro- 
ceedings with the action. The rule of M. T. 3 
Will. Iv . r. 1, does not apply to the new writ of 
capias. 

It must be observed, that as the statute impera- 
tively requires the capias to be in the form given in 
the schedule, and as no power is given to the judges 
to make rules for the enectual execution of the Act, 
similar to that contained in the Uniformity of Pro- 
cess Act, any material variance will render the writ 
not merely irregular^ but void (a). 

No provision is made in this Act for detaining 
persons in the custody of the marshal or warden, or 
the prison of an inferior Court, which is another 

(s) Lindrege v. Roe, 1 Bine. N. R. 6. 
(t) Welsh V, Langford, 2 5. P. C. 498. 
iu) Hill V. Harvev, 4 D. P. C. 163. 
(v) Bodfield v. Fodmore, 5 B. & Ad. 109. 
(x) Loveitt VI Hill, 4 D. P. C. 579. 
(y) Perring v. Tamer, 3 D. P. C. 15. 
(2) Rolfe V. Swann, 1 M. 6c W. 305. 
(a) See note to sect. 20. 
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mode ofkokKng to haiL Perhaps this was thought 
unnecessary, but it may become desirable, in oraer 
to preTent the {>risoner from escaping, by collusion 
witn the detaining creditor, ana the 7th section 
contemplates such a case. 

Before the Uniformity of Process Act, if the de- 
fendant was in the custody of the marshal or warden, 
no writ was necessary in order to detain him in 
another action in the same Court ; but the course 
was, in the King's Bench, to file a bill, and deliver a 
deckiration to the turnkey in the ordinary way ; in 
the Common Pleas and Exchequer, to file and de- 
liver in like manner a copy of the declaration to the 
warden, an affidavit of debt having been first made ; 
and this constituted a good cause of detainer (6). 
But if the defendant was in the prison of an inferior 
Court, or of another of the superior Courts, it was 
necessary to brins him up by writ of habeas corpus 
ad respondendumt nrst suing out a bailable writ, and 
then the Court committed him to its own custody 
tmder the new writ (c). The stat. 2 Will. IV. c. 39, 
s. 8, abolished this mode of proceeding, and gave a 
writ of detainer, under which a person in custody 
of the marshal or warden might be charged with a 
new action in either Court. But as it did not ex- 
tend to the prison of an inferior Court, ^ capias and 
habeas corpus were still necessary in that case. And 
Ais seems to be the proper mode of proceeding 
under the present Act, where the defendant is be- 
yond the sheriff's reach ; at least where he is in the 
prison of a different Court from that in which the 
action is brought. 

Whether in any case a person can be held to bail 
without a capias seems questionable. The first 
section prohibits arrest except in the manner pro- 
vided for in this section, and seems to assume that a 

(b) See Hotchins v. Kenrick, « Borr. lOot ; Heron v, Ed- 
wards, 8 T. R. 643 ; stat. 8 & 9 Will. III. c. 27, 3. 13. 

(c) 1 Mod. 235 J 2 Mod. 198 j Selig v, Leideradorff, S B. & 
Aid. 601. 
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?erson cannot be held to bail without being arrested. 
'he only mode here pointed out is by issuing a writ 
of capias, a copy of which is to be served on the 
defendant ; still it contains no information applicable 
to the circumstances of a prisoner of the Court. 

A person, however, in the prison of the Court, 
by process from that Court only, might be brought up 
there by rule ; and in the case of Hutchins t;. Ken- 
rick (d)f the Court observed, that a habeas corpus ad 
respondendum was, for such purpose, at least an odd 
mode of proceeding; but as a rule cannot be granted 
by the present practice except in term time, a plain- 
tiff would be without remedy in vacation. And, 
indeed, the writ of habeas corpus ad respondendum is 
by no means adapted to this state of tbings. It is 
tested, and must be made returnable in term time. 
Formerly it was as good a cause of detainer as a 
capias ad respondendum (e), but then the process 
itself was returnable at the same time. Now the 
capias may expire before the return of the writ^ and 
where it does not, the doubt will be, whether the 
defendant will be considered as in custody for all 
purposes from the time of lodging the writ. The 
practice on this head must be regulated by rule of 
Court. 

The Stat. 4 & 5 Will. IV. c. 62, for regulating 
the practice of the Court of Common Pleas at Lan- 
■caster, prescribed a writ of detainer similar to that 
given by the Uniformity of Process Act to the 
superior Courts. But this was clearly unnecessary. 
The prisoners under process from that Court are 
considered in the custody of the sheriff, and con- 
sequently the capias will answer every purpose. 

Formerly, where the defendant had been removed 
from the prison of one Court to that of another 
before declaration, the practice is laid down gene- 
j-ally to have been, that the plaintiff must either have 



(d) 2 Burr. 1049. 

(c) Tidd's Prac. 349, 350. 
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•declared against him in the Court to the prison of 
which he bad been removed, or brought him back 
again by habeas corpus if he wished to proceed in 
the same Court ; but that if he had been removed 
afler declaration, the action proceeded in the same 
Court, and the defendant was to be brought up after 
judgment in order to be charged in execution(e). The 
reason of this diversity is not very apparent. None 
is given in either of the cases which are cited as 
authorities for the rule (/) ; but in each it is con- 
sidered as the settled practice of the Court. The 
habeas corpus cannot have the effect of removing the 
cause from one of the superior Courts to another, 
otherwise it would have been immaterial whether it 
came before or after declaration. 

In all the authorities cited, the arrest was had 
under a Bill of Middlesex, and the defendant 
had been removed to the Fleet, and this suggests a 
reason for the practice, which is at least probable ; 
ior in these cases the declaration was really the first 
proceeding in the action. The bill was only process 
to bring the defendant into Court ; it might have 
been issued before the cause of action arose. When 
tlie defendant appeared to it, he was considered in 
Court for all purposes during that term, so that 
any other person might have taken advantage of it, 
and commenced an action without process, and by 
merely filing a declaration, which was called, by way 
of distinction, a declaration by the bye (g). Hence 
there was at the time of removal no cause in Court; 
and by a rule of very ancient date, a person in cus- 
tody of the Court had the privilege of the Court, 
and could not be compelled to answer elsewhere. 
If this were the reason, then the practice should 
liave ceased when the stat. 2 Will. IV. c. 39, came 
into operation, because the writs given by that act 

(«) Tidd's Prac. 349, 3dO. 

(/) Maddock v. Fletcher, Barnes, 584 ; Beasley v. Smith, Id. 
40!Se ; Sherson v, Hughes, 5 T. R. 36. 
{g) Tidd's Prac. 145, 425. 
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are respectively the commenceinent of tbe acticm, 
and the fiction of the defendant's af^aranoe in Ckmrt 
for any other purpose was therefore abolished. It 
was, however, enacted by that statute, that tlie ^o- 
ceedings upon a writ of detainer should be as against 
prisoners in the custody of the i^erifF(A), that is, 
should be carried on in the Court from whidi the 
writ issued ; but the statute did not otherwise than 
by its effect make any alteration in this respect in 
the proceedings upon a capias. Still there seems 
to be a difference of judicial opinion as to the pro- 
per mode of declaring in such a case. As the 
question may arise under the present Act, it wfll 
deserve consideration how far this, at all events, 
has not virtually abolished the old rule of practice. 

Sheriflfraay IV. And be it enacted, that the sheriff or 

proceed to other officer to whom any such writ of capias 

fendant^" ^^^^ ^^ directed shall, within one calendar 

month after the date thereof, including the day 

of such date, but not afterwards, proceed to 

Defendant arrest the defendant thereupon; and such de- 

to remain in fendant when so arrested shall remain in custody 

Sntul^ until he shall have given a bail-bond to the 

finds bail, sheriff, or shall have made deposit of the sum 

or makes a endorsed on such writ of capias, together with 

deposit. ^gjj pounds for costs, according to the present 

practice of the said superior Courts; and all 

subsequent proceedings as to the putting in and 

perfecting special bail, or of making deposit and 

payment of money into Court instead of putting 

in and perfecting special bail, shall be according 

to the like practice of the said superior Courts, 

or as near thereto as the circumstances of the 

case will admit. 

Order may V. And be it enacted, that any such special 

bemadeat^rder may be made and the defendant arrested 

any stage of ^^ 

(Ji) Sect. 8. 



ON MESNE PROCESS, kc. 15 

in pursuance thereof at any time after the com- proceed'mgs 
mencement of such action, and before final ^^^^ ^^^ 
judgment shidl have been obtained therein ; ^° ^^^^ ' 
and that a defendant in custody upon any such 
arrest^ and not previously served with a copy of 
the writ of summons, may be lawfully served 
therewith. 

VI. And be it enacted, that it shall be lawful Defendant 
for any person arrested upon any such writ of JP*y?PP!y 
capias to apply at any time after such arrest to ^Jar^ ^" 
a judge of one of the superior Courts at West- forthwith. 
minster, or to the Court in which the action 
shall have been commenced, for an order or 
rule on the plaintiff in such action to show 
cause why the person arrested should not be 
discharged out of custody; and that it shall be ju^ge may 
lawful for such judge or Court to make absolute discharge, 
or discharge such order or rule, and to direct defendant 
the costs of the application to be paid by either ^' "°** 
party, or to make such other order therein as 
to such judge or Court shall seem fit; provided Order of 
that any such order made by a judge may be i"**g* "*y 
discharged or varied by the Court, on applica- ^^om?^ * 
tion made thereto by either party dissatisfied 
with such order. 

VII. And be it enacted, that every prisoner Prisoners in 
who at the time appointed for the commence- custody on 
ment of this Act shall be in custody upon mesne ^"s" who° 
process for any debt or demand, and shall not have not 
have filed a petition to be discharged under the ^]^^ P®*** 
laws now in force for the relief of insolvent ins°oiven*t^'^ 
debtors, shall be entitled to his discharge upon Acts^enti- 
entering a common appearance to the action: ^'f^ ^ *^ 
provided nevertheless, that every such prisoner ^"^***''8®°" 
shall be liable to be detained, or after such dis- 
charge to be again arrested, by virtue of any 
such special order as aforesaid, at the suit of 
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the plaintiff at whose suit he was previously ar- 
rested, orofany other plaintiff. 

This enactment extends to all Courts, but the 
proviso only to such as have power to grant an 
order to hold to bail, consequently every person 
confined by process of an inferior Court must be 
discharged as to that action, unless he have filed 
a petition under the Insolvent Debtors' Act, since 
the inferior Court cannot hold to bail, nor can 
the superior Courts, except in their own actions. 
The only course to be taken, in order to detain 
a prisoner under such process, will be to abandon 
the proceedings below, and to commence a new 
action in one of the Courts above. Charging in 
execution will of course prevent the operation of 
this clause. It does not extend to attachments (t), 
nor any other than mesne process. Query, whether 
persons supersedeable may not be detained ? 

Upon the equity of this section, persons out on 
bail may no doubt obtain an order to cancel the 
bond, or enter an exoneretur. 

Shall he entitled to his discharged] — The sheriff or 
gaoler cannot of his own authority discharge any 
prisoner under this section (J). It only enables the 
latter to obtain his discharge on certain conditions, 
and for that purpose he must apply to the Court from 
which the process issued. If detained on process from 
the Courts at Westminster, a summons must be taken 
out in each action to show cause why the defendant 
should not be discharged out of custody, by virtue 
of the statute, upon entering a " common" appear- 
ance. As the rule of H. T. 2 Will. IV. r. 89, does 
not apply to this case, two summonses will be 
necessary if the first be not attended. The appli- 
cation must, it would seem, be supported by an affi- 
davit of the defendant, that he has not filed a peti- 
tion to be discharged "under the laws now in 



(t) Pitt V. Coomb, 5 B. & Ad. 1078. 

(j) See Smith v. Eggington, 2 N. & P. 143. 
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force" for the relief of insolvent debtors ; a cer- 
tified copy of causes, signed by the gaoler or clerk 
of the papers; and, if from the country, an affidavit 
verifying his signature thereto. The application 
can only be met by an affidavit of such facts as 
would entitle the plaintiff to an order under the 
third section, and in either case, it seems, there 
must be an order (A:). 

If granted, an appearance must be entered, and 
a certificate tliereof by the proper officer indorsed 
on the order, which will probably be sufficient in 
most cases without a supersedeas (/). 

VIII. And be it enacted, that if any single Manner of 
creditor or any two or more creditors being making a 
partners, whose debt shall amount to one hun- ^nk°„*| 
dred pounds or upwards, or any two creditors 
whose debts shall amount to one hundred 
and fifty pounds or upwards, or any three or 
more creditors whose debts shall amount to two 
hundred pounds or upwards, of any trader within 
the meaning of the laws now in force respecting 
bankrupts, shall file an affidavit or affidavits in 
Her Majesty's Courts* of Bankruptcy that such * Sh. 
debt or debts is or are justly due to him or 
them respectively, and that such debtor, as he 
or they verily believe, is such trader as afore- 
said, and shall cause him to be served person- 
ally with a copy of such affidavit or affidavits, 
and with a notice in writing requiring immediate 
payment of such debt or debts; and if such 
trader shall not within twenty-one days afler 
personal service of such affidavit or affidavits 
and notice^ pay such debt or debts, or secure 

(k^ See note to section 3. 

(/} Query, whether a prisoner can avail himself of this clause 
by anticipation, taking oot a summons returnable on the 1st 
October^ 
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or compound for the same to the satisfaction of 
such creditor or creditors, or enter into a bond, 
in such sum and with such two sufficient sureties 
as a commissioner of the Court of Bankruptcy 
shall approve of, to pay such sum or sums as 
shall be recovered in any action or actions 
which shall have been brought or shall there- 
after be brought for the recovery of the same, 
together with such costs as shall be ghren in 
the same, or to render himself to the custody 
of the gaoler of the Court in which such action 
shall have been or may be brought, according to 
the practice of such Court, or within such time 
and in such manner as the said Court or any 
judge thereof shall direct, after judgment shall 
have been recovered in such action, every such 
trader shall be deemed to have committed an act 
of bankruptcy on the twenty-second day after 
service of such affidavit or affidavits and notice, 
provided a fiat in bankruptcy shall issue against 
such trader within two calendar months from 
the filing of such affidavit or affidavits, but not 
otherwise. 

This section, introduced by the House of Com* 
mons, is designed as a substitute for the ^^ lying in 
prison on arrest for twenty-one days ;" an act of 
bankruptcy which can seldom be committed after 
the coramenceraent of this Act. ITie amounts are 
respectively those which are necessary to ground 
s,Jiat; and the mode of proceeding is analogous in 
some respects with that prescribed by the stat. 
^ Geo. IV. c. 16, s. 10, with respect to members of 
parliament being traders. 

Under this section, however, no action need be 
commenced. The affidavit must be filed in the 
Court of Bankruptcy, and a copy thereof served 
personally on the defendant, together with a notice 
requiring immediate payment ; that requires it to be 
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£led in " any of the Courts of Record at West- 
BUDSter," and a writ of 8itiiiinoii8(^) to be issued 
and served on the defendant. Here the act of bank- 
juptcy is deemed to have been committed on the 
iS2nd day after service of such aflSdavit and notice ; 
there it has relation to the time of serving the 
summons. The bond in this case is in the alterna- 
tive for payment or render, in the other it is abso- 
lute for payment; and, therefore, if the defend- 
»)t, pending the action, become bankrupt, and 
after judgment obtain his certificate, the Court 
will not under that statute order the bond to be 
cancelled {T). 

IX. And whereas it is expedient that provi- Warrants of 
sicm shotdd be made for giving every person attorney 
cfxecuting a warrant of attorney to confess judg- vltacti^cm 
ment or a cognovit actionem due information of to be exe- 
Ae nature and effect thereof; be it enacted, c"t«d in the 
&at from and after the time appointed for the JJ^ittomcy 
commencement of this Act no warrant of attor- on behalf of 
ney to confess judgment in any personal action, the person. 
or cognovit actionem, given by any person, shall 
be of any force unless there shall be present 
some attorney of one of the superior Courts on 
behalf of such person, expressly named by him 
and attending at his request, to inform him of 
the nature and effect of such warrant or cogno- 
vit, before the same is executed ; which attorney 
shidl subscribe his name as a witness to the due 
execution thereof, and thereby declare himself 
to be attorney for the person executing the same, 
and state that he subscribes as such attorney. 



(Jk)2 Will.IV. cS9. S.9. 

(0 See Hunter v. Caropbdl, 3 B. & A. 273; Campbell v. 
JuMten (in error), BBing. 320; 5 B. & A. «50; £x parte 
Uarcourt, 2 Rose, 203; Read v, Phillips, 16 Ves. 437 ; Barton 
i^Green, 3C.&P.306. 
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Warrant, X. And be it enacted, that a warrant of at- 
&c. not for- tomey to confess judgment or cognovit actionem 
cuted i"^" ^^^ executed in manner aforesaid shall not be 
valid. rendered valid by proof that the person execut- 
ing the same did in fact understand the nature 
and effect thereof, or was fully informed of the 
same. 

A regulation similar to that in the 8th section as 
to warrants of attorney given by persons in custody 
on mesne process, has existed by Rule of the 
Courts of Queen's Bench and Common Pleas, ever 
since the time of Chas. II. (m) but no rule embraCf- 
ed cognovits till that of H. 2 W. 4, which was also 
confined to persons under arrest. This enactment 
affects every such instrument by whomsoever given. 

Unless there shall be present some attorney, "] — It has 
been held that the attorney must have taken out his 
certificate (;i). Also that if the person attesting be 
not an attorney, though represented by the defend'^ 
ant to be such, the instrument is bad (o) ; but where 
it appeared that the defendant's representation was 
fraudulent, and made with a view to set aside thig 
instrument, the Court refused to interfere (p). The 
Court will now have no discretion, as the statute 
declares that the instrument shall have no force 
' unless its requisitions are complied with. 

On behalf of such person^ expressly named by him^ 
^c] — The attestation of the plaintiff's attorney 
will not suffice, though the defendant consent to his 
acting as attorney for him also {q) ; nor that of a per- 
son proposed by the plaintiff's attorney, but who wais 
not known to the defendant (r). In a recent case 
it appeared that the clerk of the defendant's attor- 

(m) 15 Cor. U. Q. B. ; 14 & 15 Car. II. C. P. 
(n) Tidd's New P. 279, 280. 
(o) Wallace v, Brookby, 5 D. P. C. 695. 
(p) Jej^es V. Booth, 1 B. & P. 97. 

\q) Hudson v, Hudson, 7 T. R. 7 ; Todd v. Goropertz, 6 D. 
. P. C. 297. 

(r) Walker v. Gardner, 4 B. & Ad. 371. 
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ney, who was not at home, went to an attorney liv- 
ing next door, and requested him to attend for his 
employer. He did so, and afler explaining the 
matter to the defendant, and asking him if he knew 
what he was going to do, and telling that if he did 
not pay the money hy the second day of term he 
might be arrested, attested the execution. The 
Court held, that this was not a compliance with the 
rule (i). 

And thereby declare himself,'} — The word " there- 
by" not occurring in the Rule of Court, it was held 
that the declaration required might be made vied 
voce(t). The statute requires that it should ap- 
pear on the face of the instrument that its requisi- 
tions have been complied with. 

XI. And whereas the existing law is defective sheriff em- 
in not providing adequate means for enabling powered to 
judgment creditors to obtain satisfaction from ***^|l^*' **«■ 
the property of their debtors, and it is expe- unds, &c. 
dient to give judgment creditors more effectual to judgment 
remedies against the real and personal estate of ^'^*^*^*'''* 
their debtors than they possess under the exist- 
ing law ; be it therefore further enacted, that it 
shall be lawful for the sheriff or other officer, to 
whom any writ of elegit, or any precept in pur- 
suance thereof, shall be directed, at the suit of any 
person, upon any judgment which at the time 
appointed for the commencement of this Act 
snail have been recovered, or shall be thereafter 
recovered in any action in any of Her Majesty's 
superior Courts at Westminster, to make and 
deliver execution unto the party in that behalf 
suing of all such lands, tenements, rectories, 
tithes, rents, and hereditaments, including lands 

(i) Fisher V. Papanicolas, 2D. P. C. 251. 
(0 Wilson 17. Pnce, 4 D. P. C. 213 ; Robinson v. Brooks* 
honk. Id. 995 i Wallace v. Brockley, 5 D. P. C. 695. 
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and hereditaments of copyhold or customary 
tenure, as the person against whom execution 
is so sued, or any person in trust for him, shall 
have been seised or possessed of at the time of 
entering up the said judgment, or at any time 
afterwards, or over which such person shall at 
the time of entering up such judgment, or at 
any time afterwards, have any disposing power 
which he might without the assent of any other 
person exercise for his own benefit, in like 
manner as the sheriff or other officer may 
now make and deliver execution of one moiety 
of the lands and tenements of any person against 
whom a writ of elegit is sued out ; which lands, 
tenements, rectories, tithes, rents, and heredita- 
ments, by force and virtue of such executioDa 
shall accordingly be held and enjoyed by the 
party to whom such execution shall be so made 
and delivered, subject to such account in the 
Court out of which such execution shall have 
been sued out as a tenant by elegit is now sub* 
Proviso as ject to in a Court of Equity ; provided always, 
Und°^^**^^^ that such party suing out execution, and to 
whom any copyhold or customary lands shall 
be so delivered in execution, shall be liable and 
is hereby required to make, perform, and render 
to the lord of the manor or other person enti- 
tled all such and the like payments and services 
as the person against whom such execution shall 
be issued would have been bound to make, per- 
form, and render in case such execution had not 
issued; and that the party so suing out such 
execution, and to whom any such cojyyhold or 
customary lands shall have been so delivered in 
execution, shall be entitled to hold the same 
until the amount of such payments, and the 
value of such services, as well as the amount of 



OM M£S»£ PRO€ESSy &C. SS 

the judgment^ shall have been levied : provided Profiso ai 
alsOy that as against purchasers^ mortgagees, or to purcba- 
creditorsy who shall have become such before **"'™°'*" 
die time appointed for the commencement of this a^itors.' 
Act, such writ of elegit shall have no greater or 
other effect than a writ of elegit would have had 
in case this Act had not passed. 

At common law no execution lay against the lands 
of a defendant at the suit of a subject. The levari 
ftntms only authorised the sheriff to levy the renU 
and profits accruing from time to time until the 
judgment was satisfied, but he could not take pos- 
session of the lands themselves (u) : so that if the 
defendant aliened, the plaintiff was ousted of his 
execution (9). In two instances, however, the lands 
themselves might have been extended, viz. for debts 
due to the crown, and, as against the heir upon an 
oUigatioB of his ancestor ; and in these cases the 
whole of the lands were delivered to be held until 
the debt was paid (x). 

In this state of the law came the statute of Acton 
BwnM{y)r ftnd the statute De Mercaioribus (2), and 
in the same reign the statute of Westm. 2(a), which 
gave the writ o£ elegit. It is so called from the lan- 
guage of the enactment : " when a debt is recovered 
or acknowledged in the King's Court, or damages 
awarded, it shall be in the election of him who sues for 
such debt or damages, to have a writ ofjieri facias 
to the sheriff for levying the debt of the lands and 
ehattela, or that the sheriff deliver to him all the 
chattels of the debtor, (saving only his oxen and 
beasts of his plough,) and a moiety of his lands, 
antil the debt be levied by a reasonable price or 



(tt) Co. Rep. 3— 1« ; Finch L. 471. 

(v) Bis. Com. 3» 418. 

It) Co. Rep. 3—12; Plowd. 441 a; Cro. Jac 450. 

(9) 11 Ed. 1. 

s) IS Ed. 1. 

•) 13 Ed. 1, c. IS. 
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extent, and if he be evicted he shall recover by writ 
of novel disseisint and afterwards by writ of re-dis' 
seisin, if there be occasion/* These were followed 
by the statutes of 27 Ed. 3, c. 9, and 23 Hen. 8, c. 
6, by virtue of which a creditor, by judgment or 
recognizance, might have execution of a moiety , and 
the conusee of a statute merchant, statute staple, 
and recognizance in the nature of a statute staple, 
of all the lands which the debtor or conusor bad at 
the date of the judgment or recognizance, into whose 
ever hands they might subsequently have fallen. 
These latter securities are now unknown in practice, 
having given way to the more convenient practice 
of confessing judgment by warrant of attorney. 
• The lands of cestui que use were made liable to exe- 
cution by statute 1 Rich. III. c. 1, but when, by the 
statute of 27 Hen. VHI. c. 10, uses came to be 
executed, and a new estate arose under the denomi- 
nation of trusts, these were protected. Hence the 
statute 29 Chas. II. c. 3, s. 10, which subjected 
trust estates to execution against the cestui que 
trust in the same manner as if he had been seised 
of the legal estate. The old writ of elegit there- 
fore ran in this form. After reciting the judgment : 
" And afterwards the said (plaintiff) came into our 
Court before us at Westminster, and according to 
the form of the statute in such case made and pro- 
vided, chose to be delivered to him all the goods 
and chattels of the said (defendant), except his 
oxen and beasts of the plough, and also a moiety of 
all the lands and tenements of the said (defendant) 
in your bailiwick, to hold, &c. Therefore we com- 
mand you, that without delay you cause to be de- 
livered to the said (plaintiff), by a reasonable price 
and extent, all the goods and chattels of the said 
(defendant) in your bailiwick, except his oxen and 
^ beasts of the plough, and also a moiety of all the 
lands and tenements in your bailiwick, whereof the 
said (defendant), or any person or persons in trust 
for him, on the • day of — , in the year 
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of our reign [the day of signing judgment], on which 
day the judgment aforesaid was given, or ever after* 
wards was seised, to hold the said goods and chat* 
tels to the said (plaintiff), as his proper goods 
and chattels, and idso to hold the said moiety of the 
lands and tenements aforesaid to him and his as- 
signs as his freehold, according to the form of the 
statute aforesaid, until the deht and damages afore- 
said shall be thereof fully levied ; and in what man- 
ner you shall have executed this our writ make 
appear to us at Westminster immediately after the 
execution hereof, under your seal and the seals of 
those by whose oath you shall make the said extent 
and appraisement.'' 

The remedy afforded by this writ was very in- 
efficient. Copyholds could not be extended (6), 
nor a term of years outstanding in a trustee (c) ; 
and though the judgment bound the land of which 
the defendant himself was seised from the time it 
was signed, though he might afterwards have con- 
veyed it away, trust estates were bound only from 
the issuing of the writ, so that if the trustee 
aliened before the writ issued, the plaintiff had no 
remedy (d). So the assignment of a legal term be- 
fore the writ was delivered to the sheriff was good 
against the execution, though if vested in the de- 
fendant at that time it might either have been taken 
as a chattel under a^erifadasy or extended under 
an elegit (e). And where an estate was limited to 
such persons, for such estates and interests, and to 
such uses as A. should appoint, and in the mean- 
time and in default of appointment to A. in fee^ it 
was held that the execution of the power by A. 
after a judgment obtained against him, and before 
an elegit issued, defeated the judgment lien (/). 

(6) 1 Roll. 888. (c) 2 Vern. 248. 

(d) Hant o. Coles, Com. Rep. 226 j Harris v, Pugli, 4 Bing. 
3S5. 

(e) 2 Inst 395. 

(/) Doe d. Wigan v, Jones, 10 B. & C. 459. This decision 

C 
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To execute the writ the sheriff was to impanel a 
jury, who were charged to ascertain what goods and 
chattels the defendant had, and also to inquire of his 
lands and tenements, their situation and description, 
what estate he had in them, in whose occupation, and 
their net annual value. The jury must also have set 
a value upon the goods and chattels, by virtue of the 
words in the statute, '* reasonable price and ex- 
tent'\g). The latter, saving beasts of the plough, 
were then to be delivered to the plaintiff at the price 
assessed, not sold, as on 2i fieri facias, and if these 
were not sufficient (A), then a moiety of such lands 
as were extendible were to be delivered also. And 
the sheriff must have ascertained the exact moiety (t) 
and set it out by metes and bounds (A:), otherwise 
the inquisition was void. For these reasons the writ 
of elegit was seldom resorted to ; the judgment in- 
deed operated as a passive incumbrance on the land, 
and clogged its alienation, and this was the main 
beneficial effect of the above statutes, at least in 
modern times. 

It would be desirable that the first branch of the 
elegit should be altered into a fieri facias, but it 
may be questionable whether the 20th section ex- 
tends so far; such an alteration does not seem 
" necessary or expedient'* for giving effect to this 
or any other provision in the Act (/). 

Any judgment.'] — At the time the Statute of West- 
minster was passed, no costs were allowed to a de- 



has since been fuUowed in equity, Skeeles v. Shearley, 3 M. & 
C. 112. 

(g) Price referring to goods and extent to lands, 2 InsU 395. 

(h) 2 Ina. 395. 

(t) Berry v. Wheeler. 1 Sid. 91, 239. 

{k) Fullen v. Birkbeck, Garth. 453 ; Farray v. Dorrant, 1 
B. & Aid. 40. 

(I) Instead of an elegit, the bill, as it was introduced into the 
House of Lords, authorized a new writ for this purpose in nature 
of a fieri facUu and luihere facias pousssionem. The alteratioo 
was made in the cominittee. 
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fendant upon a verdict, or nonsuit, or otherwise ; 
therefore the elegit is given by that act only to 
** him who sues for debt or damages." But by 
several subsequent statutes the defendant is to have 
judgment for his costs upon a verdict, nonsuit, non- 
pros, judgment on demurrer &c., and such process 
and execution for the recovery of the same against 
the plaintifF as the plaintiff would have been en- 
tided to in case judgment had been given for him (m). 
It may be therefore laid down generally that the 
provisions of this Act apply to every final judgment^ 
whether for the plaintiff or the defendant. 

The judgment must of course be against the 
plaintiff or defendant personally. A judgment 
against an executor for a debt due from the tes- 
tator is, that the debt be levied of the goods of the 
testator, and for the costs generally in the alter- 
native, viz. to be levied of the goods of the de- 
ceased, if any be found, if not, of the defendant's 
own goods. No elegity therefore, can issue on this 
judgment. If the debt be on a specialty in which 
the heir is bound, the lands of tne deceased can 
be reached by a judgment against the heir, or heir 
and devisee (n), but otherwise only in equity. But 
upon the sheriff's return of nulla bona and devastavit 
to a Ji. fa, acainst an executor, or upon a scire fieri 
inquiry, the judgment is, that the plaintiff do have 
execution against the defendant, and upon this being 
awarded on the roll, an elegit may issue against his 
own lands ; and it is said the writ will relate back to 
the original judgment (o). 

Where however an executor or administrator is 
plaintiff, and the defendant recovers judgment for 



(m) See statutes 25 Hen. VIII. c. 15 ; 8 Eliz. c. ^ ; 4 James I. 
c. 3 ; 13 Car. II. st. 2, c. « ; 8 & 9 Will. ILL c. 1 1 ; 3 & 4 
Will. IV. c. 42, s. 34. See also 43 Geo. III. c. 46, h. 3 ; and, 
as to discontinuance, H. T. 2 Will. IV. r. 106 ; ndie pros, 3 & 4 
Will IV. c. 42. 8. 33. 

(n) See statute 11 Geo. IV. and 1 Will. IV. c. 47. 

(o) Mead v. Chejnejr, Moore, 299 ; 2 Lev. 18K, S. C. 

c 2 
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his costs on a verdict, nonsuit, or otherwise, he will 
be entitled to an elegit in the same manner as if the 
plaintiff had sued in his own right (/?). 

A judgment on a sci. fa. brought to charge a 
third person, will of course be of the same effect as 
if he had been an original party. Thus if a m, 
fa, is brought against the husband upon a judgment 
obtained against the wife dum sola, an elegit lies 
against his lands, and the subsequent death of the 
wife will make no difference (q). But her inherit- 
ance will be charged also. 

All such lands f tenements, rectories, tithes, rents, 
and hereditaments, S^c,"] — Advowsons are not in- 
cluded here, for an obvious reason ; they produce 
no annual profit, but as they are the subject of 
value and price, they are charged by the judgment 
in equity (r). 

An elegit may be sued out in the first instance 
concurrently with other writs of execution, and 
either may be executed at the plaintiff's option (j). 
And if goods only are taken under it, a capias may 
be executed for the residue (<) ; but if lands be ex- 
tended, however trifling their value, this is a bar to 
all other remedies, unless the whole be recovered 
by title paramount. In this case the plaintiff may 
have a scire facias and new execution (w), but if he 
be evicted out of part only, or of the whole, but for 
a time, as by a prior judgment, there is no re- 
medy (x). He may also sue out several original 
elegits at the same time into several counties^ and 
execute all or any of them at his pleasure (y). Rut 
he is not obliged to sue out all at once, for after 
one is returned, if it appear that the defendant has 
more lands in another, or even in the same county, 

(p) 3 & 4 Will. IV. c. 42, s. 31. 
(q) Bac. Ab. «ci./a. c. 6. (r) See section 18, 

(s) Knowles v. Palmer, Cro. Eliz. 160 ; Bac. Ab. Exec.(D). 
(t) Hob. 58. (tt) Statute 32 Hen. VIII. c, 5. 

x) Co. Litt. 289. 

y) Bac. Ab. Exec. (D); Dyer, 1626. 
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be may, upon entering a suggestion on the roll, 
have a new elegit (z). This case differs from that 
in which the statute of Hen. VIII. gives a remedy. 
Here the proceeding is only to perfect the exe- 
cution ; the suggestion is, that the defendant had 
more lands at the time the judgment was signed ; 
the statute gives a new execution where the former 
has heen defeated, and under it lands acquired iifter 
the inquisition might be extended. 

Formerly there was great difficulty in executing 
an elegit where the lands had been sold to several 
persons, for unless a moiety of the whole was taken, 
the inquisition might have been set aside by audita 
querela. The common law would not allow one 
purchaser to be charged with the whole debt, and 
generally the rule was, that all persons in ceqaaU 
jure should be equally charged. Therefore, though 
the defendant himself, or his heir, could never claim 
contribution against a third party, even if he had 
come to the land without any valuable considera- 
tion ; yet if the land had descended to different 
persons, as to parceners, or where part was of 
borough English, the whole must have been ex- 
tended, or the execution was bad. So if the judg- 
ment were against two or more, the lands of one 
only could not be extended. And if either of the 
parties chargeable happened to be within age, the 
execution was stayed altogether (a). Hence it was 
enacted by the statute 16 & 17 Car. II. c. 5, made 
perpetual by 22 & 23 Car. II. c. 3, that " when any 
judgment, statute, or recognizance shall be ex- 
tended, the same shall not be avoided or delayed 
by occasion that any part of the lands or tenements 
extendible are or shall be omitted out of such ex- 
tent ; saving always to the party and parties whose 
lands shall be extended, his and their heirs, exe- 



(s) Foster v. Jackson, Hob. 57; Ro. Ab. 404: Hunges v< 
Frey, Moore, 341 ; Sty. 454. 
(a) Harberf s case, 3 Co. 12 j Co. Litt. 290, 
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cutors, and assigns, his and their remedy for con- 
tribution against such person and persons whose 
lands are or shall be omitted out of such extent 
from time to time." This statute preserved the 
privilege of an infant heir, but by stat. 11 Geo. IV. 
and 1 Will. IV. c. 47, s. 10, " where any action, 
suit, or other 'proceeding for the payment of debts, or 
any other purpose, shall be commenced or prose- 
cuted by or against any infant under the age (^ 
twenty-one years, either alone or together with any 
other person, the parol shall not demur, but such 
action, suit, or other proceeding, shall be prose- 
cuted and carried on in the same manner and as 
effectually as any action or suit by or against any 
infant, where, according to law, the infant did not 
demur." 

If the defendant die after judgment and before 
execution, an elegit, tested before his death, may be 
executed upon the lands, and it may be issued 
afterwards, and tested back as far as the date of the 
judgment, notwithstanding the statute 3 & 4 Will. IV. 
c. 67, s. 2 (6). But if the judgment be more than 
a year old, or for any other reason it becomes ne- 
cessary to issue a sci.fa,, the plaintiff cannot proceed 
against the lands until he has issued a &ct»fa, against 
the personal representative and obtained a return 
of nulla bona (c) ; and though he may in such case 
sue out the writ against the heir alone, it seems the 
writ cannot be sued out against the terre tenant 
without joining the heir (d). 

The writ may be issued immediately the judg- 
ment is perfected, and when executed will be avail- 
able against the assignees in case of bankruptcy, 
but it cannot be executed after that event, and the 



(6) Watson «. Maskell, 2 D. P.C.810; Brocher v. Pond, 
Id. 472 ; Faincombe v. Kent, Id. 464 ; Tidd's Prac. 1034. 

(c) Panton V. Terre tenants of Hull, Garth. 107 ; 5. C. 2 Salk. 
698. 

(d) Bac. Ab. tcufa, c. 5. 
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equitable remedy will be barred if bankruptcy 
happen within a year from the date of the judg- 
ment (e). 

But there seems a remarkable omission with re- 
spect to the event of insolvency. There is no 
enactment, directly at least, preventing a judgment 
creditor from availing himself of a writ of elegit^ and 
levying his whole debt out of the lands of an insol- 
vent. The 61st section applies only to judgments 
on warrants of attorney and cognovits, and has been 
held to be confined to executions by seizure and 
tale (/). The only other enactment on the subject, 
the 91st section, runs thus : *' that after any person 
shall have become entitled to the benefit of this Act 
by any such adjudication as aforesaid, no writ of 
Jieri facias or elegit shall issue on any judgment 
obtained against such prisoner for any debt or sum 
of money with respect to which such person shall 
have so become entitled, nor in any action upon any 
new contract, or security for payment thereof, ex- 
cept upon the judgment entered up against such pri- 
soner according to this Act ; and that if any suit or 
action shall be brought, or any set, fa, be issued 
against any such person, his heirs, executors, or 
administrators, for any such debt or sum of money, 
or upon any new contract" &c., the defendant may 
plead generally his discharge. Besides that this 
section is designed to protect the insolvent with 
respect to his after-acquired property, it applies 
only to an elegit issued after the discharge. No 
such provision is necessary in regard to his goods, 
for these are only bound from the delivery of the 
writ to the sheriff, but this section makes the judg^ 
ment a permanent lien on the lands, and can there 
be any difference whether they are found in the 
possession of an assignee or a purchaser ? Can a 



(e) Section 13, infra; 6 Geo. IV. c. 16, s. 108, and 1 Will. 
IV. c. 7, ». 7. 
(/) Bishop V. Hatch, 1 Ad. & Ell. 171. 
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Court of Law, upon the equity of this statute, set 
aside a writ under these circumstances (g) ? 

Or any person in trust for himJ] — Similar worda 
in the Statute of Frauds, 29 Car. II. c. 3, s. 10, 
were held to apply only to cases of clear trust, and 
therefore an equity of redemption was held not to 
be within the statute (h), nor a trust created by the 
defendant in favour of himself and another person (t) 
nor any other partial interest (j). And where land? 
were vested in trustees in trust for A., and foi 
raising a sum of money for B., but the trustees per* 
mitted A. to receive the rents, and a moiety of th< 
lands had been extended on a judgment against A. 
it was held, that the tenant by elegit, could not su( 
as tenant for the rent (k). 

Seised or possessed.'] — This clause will work i 
most important alteration in the law of real pro 
perty. An outstanding term in trust to attend th 
inheritance, not being within the Statute of Frauds 
has been always considered a sure protection to 
purchaser of the fee, without notice. It will noi 
be extendible, and it would seem not to be materia 
that the defendant has not procured an assignmeo 
to his own trustee, if he has the better right to ca 
for it ; if the termor be, in construction of equity, 
trustee for the defendant (Z). Indeed, unless tfa 
Courts go beyond the letter of the assignment, tii 
statute will be evaded. 

A similar alteration is effected in regard to a legs 
term. The Statute of Westminster did not defin 
what lands, or what estate in them, should be ei 
tendible, or from what time the judgment shoul 
bind them. This was left to legal constructioi 
Accordingly a term being a chattel interest, tl 
property in it was held to pass by assignmen 
like every other chattel, and could only be bouE 

(g) See further, and as to estates tail, note to sections 13 and 4 

(ft) Lester V. Dolland, 3 B. C. C. 478. 

(t) Doe V. Greenhill, 3 B. & A. 684. 

(J) Sc<)tt V. Sclioley, 8 East, 467. 

(i^) Harris v. Booker, 4 Bing. 96. 

(0 See Willoughby v, Wiilooghby, 1 T. R. 768. 
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from the teste of tbe writ, even in favour of the 
crown (m) ; and the Statute of Frauds confined it 
to the time of delivering the writ to the sheriff to 
be executed. 

At the time of entering vp such judgment."] — The 
term ** entering up" strictly means transcribing on 
the rolls of the Court, as distinguished both from 
" signingr** the judgment on paper, and docketing it 
in the books. Thus the statute 29 Ch. II. c. 3, s. 14, 
enacts, *' that any judge or officer who shall sign any 
judgment shall at the signing of the same set down 
the day and month of the year of his so doinff upon 
the paper book, docket, or record, which he shall sign, 
which day of the month and year shall be also en- 
tered upon the margent of the roll of the record 
where such judgment shall be entered/' And by the 
statute 4 & 5 W. & M. c. 20, '* the Clerk of Essoins 
of the Court of Common Pleas, the Clerk of the 
Doggets of the Court of King's Bench, and the 
Master of the Office of Pleas of the Court of Ex- 
chequer, shall make and put into an alphabetical 
doggett by the defendants names a particular of all 
judgments entered in their respective Courts of Mi- 
chaelmas and Hilary Terms, before the last day of 
the ensuing term ; and all the judgments of Easter 
and Trinity Terms, before the last day of Michael- 
mas Term, under the penalty of 100/.; which dog- 
get shall contain the names of the plaintiff and de- 
fendant, with the addition of the latter (if any such 
be in the record of the judgment), the debt, da- 
mages, and costs recovered, the venue and number 
of the judgment roll, and shall be fairly put into 
and kept in books of parchment, to be searched and 
viewed by all persons, at reasonable times, paying 
for every term's search 4(/., and no more." And 
** no judgment not entered in the books as aforesaid 
shall affect any lands or tenements as to purchasers 
or mortgagees, or have any preference against heirs. 



{m) Fleetwood*! case, 8 Co. 171. 

c5 
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executors, or administrators, in their administration 
of their ancestors'^ testators*, or intestates* estates." 
This statute only made compulsory a practice which 
had long existed, of making an index of all the 
judgment rolls, to save the trouble and inconve- 
nience of turning over the rolls at large (n), and 
rules of Court were made upon it, requiring all rolls 
to be carried in before the essoin day of the succeed- 
ing term, in order that the officers might have time 
to make up the docket (o). The entering and car- 
rying in the roll, therefore, preceded the docketmg, 
and the one presupposed the other. Hence, no roll 
could be carried in after the time limited by the 
rules of Court, without leave on motion (p). Yet 
these rules were disregarded in practice, and rolls 
were frequently not brought in, and consequendy 
the judgment not docketed until it became neces- 
sary for the purpose of some other proceeding (9). 
At length a rule was made in the King's Bench, 
that *< every judgment should be fairly entered on 
the roll, or an incipitur thereof,*' before it should be 
signed by the officer, and he was required to enter 
in a book the particulars required by the statute of 
4 & 5 W. & M. c. 20 (r). The entering an incipitur 
on the roll, a practice which continues to the present 
day, thus became an entering of the judgment, and 
it is no longer necessary in that Court to carry in 
the roll in order that it may be docketed. Hence, 
the rule of 5 W. & M. is now considered merely di- 
rectory («). But as there is no such rule in the 
Common Pleas, the judgment must be entered on the 
roll, and carried in as formerly, before it can be 



(n) Herring v, Crocker, 6 Mod. 184 ; Tidd's Prac. 939. 

(0) R. E. 5 W. & M, 

( p) R. £. 9 Will. III. ; Odes v. Woodward, 2 Ray. 849 ; 1 
Salk. 87; 3 Salk. 1]6. 

(q) See Webb v, Sparriil, Barnes, 249 ; Douglas v. Yallop, i 
Burr. 722. 

(r) M. 5 Ann. 

(s) Barrow v. Croft, 4 B. & C. 388. 
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flocketed, though in practice judgments on posteas 
and inquisitions being by an old rule of Court re- 
turned to the Clerk of Essoins^ together with the 
dockets, are regularly entered in the books. 

Thus the term " entering up** has become almost 
synonymous with " signing*' a judgment, and the 
distinction seems hardly to justify the length of this 
note. But it being still laid down in books of 
authority, that in order to bind the lands the roll 
must be carried in and filed in the treasury of the 
Court (i), (which is strictly speaking ** entering up" 
the judgment,) a position which is only correct so 
far as that it is necessary in order to docket the 
judgment (u) ; it might be considered that the sta- 
tute has in view the period when that is done, which 
would be highly inconvenient, and answer no good 
purpose. It is presumed to be entered up at the 
time it is signed (x) . The docket has relation to 
that period ; and it seems clear that the legislature 
meant it in that sense. In the former brancn of this 
section it uses the word ** recovered ;** in the 15th 
section the word " obtained" is evidently employed 
as synonymous with '' entered up** in the 1 4th sec- 
tion. 

An actual entry on the roll was never required to 
give validity to the judgment as against the defend- 
ant himself (^). As regards purchasers, mortgagees, 
and creditors, the 19th section enacts, *' that no 
judgment shall affect any lands by virtue of this Act, 
untif* it is entered with the Master as there di- 
rected (;;;). As against the defendant himself, the 
words of course mean nothing ; the execution at- 
taches upon all which he has ; but as against third 
persons who do not fall under the denomination of 

(t) Tidd's Prac. 931 ; Chittjr's Archbold, 4th edit. 384. 
(n) See Barrow v. Croft, 4 B. & C. 388. 
(x) See Webb v. Spurrill, Barnes, 359—969 ; R. H. 4 
Will. IV. r. 3. 
(y) See Herring v, Crocker, 6 Mud. 184. 
(t) Infra, 
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purchasers, mortgagees, or creditors^ nor represent 
the defendant himself, as the issue in tail, joint«- 
tenant, voluntary alienee, &c. the execution will^ it is 
conceived, relate back to the daie of the judgment, 
whether the roll be carried in or not. 

Any disposing power, which he mighty without the 
assent of any other person, exercise for his owti benefit^] 
— It is scarcely possible to suggest a case in whicn 
the real property of a debtor, whether he is entitled 
to the actual beneficial enjoyment, or whether bis 
interest be potential only, can now be kept from a 
judgment creditor. This clause seems intended to 
make his rights at least co-extensive with the rights 
of the crown against its debtors by record. What- 
ever may be the forms of conveyance, or however 
the debtor's interest may be clothed or concealed, if 
he really has the dominion over the property, and 
could convey it to the plaintiff, the execution wiU 
reach it. 

The enactment was obviously intended to strike 
at the case of Doe d. Wigan v. Jones^ before al- 
luded to. In that case, it will be remembered the 
defendant was seised of the fee-simple, subject to a 
power of appointment, and it was held, that by ex- 
ercising the power he had defeated the execution. 
This was founded on the principle that the ap- 
pointee under the power does not derive his tide 
from the appointor, or out of the estate whereof the 
appointor was seised, but comes in directly under 
the conveyance by which the power was created; 
and the uses created by the appointment being in 
order prior to the uses limited by the original con- 
veyance, which only take place in the meantime, 
and until the appointment is made, such new uses 
precede them, and the appointment operates by 
relation from the time when the original con- 
veyance was executed, just as if the estate created 
* by the appointment had been actually limited in 
such original conveyance (a). Upon the same prin- 

(a) Craise's Dig. Deed, S. 90. 
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ciple a claim of dower is defeated (6), and a seques- 
tration in equity (c). The appointment, however, 
was made before the elegit issued. There is no 
case which decides what the effect would have been, 
had the lands been actually extended. Prior to the 
6 Geo. IV. c. 16, it was held that an act of bank- 
ruptcy put an end to the power (d) ; and in Good- 
right V, Cator (f ), where an estate had been conveyed 
by a marriage settlement to trustees, to the use of 
A. for life, with remainders over, and with a power 
to A., the settlor, with the consent of the trustees, 
to revoke all the uses in the settlement, and A. 
having granted an estate for his own life ; it was held 
that he could not afterwards execute the power of 
revocation so as to defeat that estate. Cases of this 
kind, where the party executing the power had 
granted a lease or any other interest by virtue of 
nis estate, were, however, considered as exceptions ; 
but a judgment being a proceeding in invitum was 
not within this exception, and it does not appear 
that the fact of execution being levied could make 
any difference. The point is immaterial, as the 
above clause certainly makes the execution attach 
upon and bind the lands over which the defendant has 
the power of disposition. 

Estates tail will also now, for the first time, be liable 
to execution for the debts of tenant in tail. Before 
they could only be extended during the life of tenant 
in tail, but they passed to the assignees imder the 
Bankrupt Act(f), and were liable to the debts of the 
crown (g). It is remarkable that this Act does not 
affect the estates tail of an insolvent debtor (h). In 
what cases tenant in tail has the power of disposition 



(6) Ray «. Pung, 5 B. & A. 561. 

Sc) Withara v. Bland, S Swans. 277, n. 
d) Doe V. Britain, 2 B. & A. 92. 
(c) Dougl. 460. 
(/) 6 Geo. IV. c. 16. 
(g) 33 Hen. VIII. c 39, s. 75. 
(k) See note to section 49. 
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without the assent of the protector, will be seen on 
reference to the statute 3 & 4 Will. IV. c. 74. 

Chattels real of the wife, of which the husband is 
possessed in her right, were before liable to execu- 
tion for the husband's debts, but they must have 
been extended during his life, otherwise her claim 
by survivorship defeated the execution (A). 

The same rule applied to the estate of a joint 
tenant, upon which execution could not be had after 
his decease, though, if executed before, it would 
have been available against the other joint tenant (t ). 

There is a peculiarity in the language of this, as 
compared with the preceding clause. The latter 
runs thus, '* it shall be lawful for the sheriff to 
make and deliver execution of all such lands &c. 
as the person against whom execution is sued &c. 
shall have been seised or possessed at the time of en- 
tering up the judgment, or at any time afterwards." 
The statute here takes up the period when the writ is 
in the sheriff's hands. The mind is then directed 
back to the date of the judgment, and the only in- 
quiry is, was the defendant, or his trustee, seised or 
possessed of such lands then or at any time during 
the interval. What has become of them since, it is 
out of the inquiry. The clause in question stands 
thus, " it shall be lawful &c. to make and deliver 
execution of all such lands over which the defend- 
ant shallf at the time of entering up such judgment, 
or at any time afterwards, have any disposing power, 
which he misht exercise for his own benefit.'* This 
is not framed with grammatical accuracy. Were it 
not for the reference to the judgment, the inquiry 
under the elegit would be, " has the defendant any 
disposing power over these lands, which he may 
exercise for his own benefit ?" which would be ne- 
gatived either by a previous execution of the power, 
or by the determination of the estate to which it 
was incident. The phrase is borrowed from the 



(h) Bac. Abr. Execution, B. (i) Co. Litt. 181 b. 
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13th section, where it stands with propriety, and by 
virtue of which the judgment becomes a standing 
charge not to be defeated by any subsequent ex- 
tinction of the power. The intention, both from 
the words, '* at the time of entering up such judg- 
ment,*' which would otherwise be nugatory, and 
from this section, appears to be, that the inquiry 
should be carried back to that period ; and if this 
be so, the writ may be executed afler the decease of 
the tenant in tail, husband, or joint tenant, and after 
an appointment has been made. 

This consideration becomes the more important 
with reference to judgments already in existence, or 
which shall be entered up before the commence- 
ment of the Act. For^ as it protects only " pur- 
chasers, mortgagees, and creditors," if the construc- 
tion supposed be correct, the lands of the issue in 
tail will at once become liable to all the judgment 
debts of the ancestor, and the estate of a remain- 
der-man also, if the tenant in tail were alive afler 
the passing of the act 3 & 4 Will. IV. c. 74^ and 
had the power of disposition under that act. And 
a judgment against the husband or joint-tenant will 
in like manner attach upon the leaseholds of the 
widow and survivor. 

In like manner J] — The mode of executing an elegit^ 
as before observed, was to impanel a jury to ascertain 
what lands the defendant had, and to set an annual 
value on them. At this valuation they were delivered 
to the creditor, but a Court of Equity would, at the 
instance of the defendant, inquire into the actual re- 
ceipts by the creditor, and give him in return interest 
upon the judgment debt (j). And in a recent case 
the Court of King's Bench referred it to the Master 
to take an account of the rents and profits received, 
and ordered^ that if it should appear that the debt 
&c. had been satisfied, possession should be deli- 



(j) Godfrey v. Watson, 3 Atk\ 617. 
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vered to the defendant (A:). This phrase seems to 
require the same mode of proceeding, though the 
assessment will be quite unnecessary and of no 
avail. 

The legal possession only is to be delivered by 
the sheriff; the actual possession must be obtained 
by ejectment. 

By force and virtue of such execution shall be held 
and enjoyed.'] — It has been considered, that an at'- 
tornment was never necessary to entitle a tenant 
by elegit to sue the tenant of the lands for rent, 
for the law creating his estate gave him all means 
necessary for the enjoyment of it (/), and this 
seems the better opinion (m). But the doctrine 
has recently been shaken. In Harris v» Booker (») 
the Court said, " we do not agree that an attorn- 
ment would have been unnecessary, supposing the 
party was in a situation to call for it. Where a 
party claims under a contract, an attornment is 
rendered unnecessary by the statute 4 Ann. c. 16, 
8. 9. But this applies only where the property was 
acquired by grant or conveyance. Here he claims 
under a judgment^ and even if tenant by elegit had 
a right to enter, we think he could not have pro- 
ceeded for rent without attornment." Probably 
these words will be held to remove the doubt. 

A tenant by elegit has only a chattel interest, which 
goes to his executors (o). 

Provided also, that as against purchaserSj mortga- 
gees.'] — This proviso stands as it was framed in the 
original Bill, which only required the judgment to 
be docketed in the manner prescribed by the statute 
of W. & M. ; that being done, it had relation back to 
the time of signing. The necessity for such a pro- 
vision in favour of xhese parties seems to have been 



(k) Price V. Varney, 3 B. & C. 733. 
(/) Rogers v. Pitcher, 6 Taunt. 202. 
(m) See Bac. Abr. tit. Execution, B. 3. 
(n) 4 Bing. 96. 
(o) Co. Litt. 42, 43. 
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entirely superseded by the 19th section, which was 
idded in the Committee of the Lords ; for if the 
iudgment is not to affect any lands by virtue of this 
^ct until it is entered with the Master, as no entry 
;an be made until the Act comes into operation, the 
execution cannot of course affect any prior con- 
veyance. And as that section leaves a judgment 
whatever operation it had before, the object of this 
)roviso is fully secured. 

It has been already observed, that a writ of elegit 
NOu\d not have affected copyholds at all, nor lease- 
lolds in the hands of 2l bond fide purchaser, nor trust 
estates sold and conveyed before the writ issued, 
lor an equitable term^ nor an estate created in exe- 
cution of a power of appointment. As to these 
estates, therefore, purchasers and mortgagees are 
secured, but legal estates of freehold which were 
)efore liable^ in their hands, will continue so ; and 
:hough the creditor can take but a moiety, he will 
De entitled to levy from that the whole amount of 
the judgment. 

Creditors J\ — The proviso intends to preserve to 
creditors whatever rights they had before. The 19th 
lection enacts, ** that no judgment shall affect any 
lands by virtue of this Act as to creditors until" it is 
entered in the Master's book, but it does not say, 
Qor can it be construed to mean, that when entered 
it shall absolutely bind the lands by virtue of the 
Act. It is clear, that all the old remedies remain, 
and therefore a judgment prior in date, though not 
entered, will still bind a moiety of the freeholds, 
even against a subsequent registered judgment. 

This proviso, however, taken alone, is capable of 
another construction, which goes beyond the meaning 
of the legislature. "As against creditors*' cannot 
mean creditors in possession under an elegit, for being 
in by a prior title, they could not have been affect- 
ed by a subsequent judgment or execution. It must 
mean " creditors by judgment" simply. If, there- 
fore, the writ of a subsequent creditor is to have no 
greater or other effect than it would have had before. 
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the first might take from his hands all the copy- 
holds, and such other property as could not before 
have been extended, besides a moiety of the rest. 
But it seems clear that the intention was only to 
preserve the rights of the first, not to restrict those 
of the second, and, taking the two enactments to- 
gether, this, it is conceived, will be the effect. But 
the 19th section equally preserves this right, and it 
belongs as much to a judgment obtained after the 
commencement of the Act as to one now in existence. 
But as between two creditors by existing judg- 
ments, the effect seems to be different. Without this 
clause an elegit upon the first judgment would operate 
on the whole of the lands while in the hands of the 
defendant, by reason of its priority, whether entered 
or not (p), to the exclusion of any subsequent writ. 
Under the old law, as the first could take but a 
moiety, there remained enough for the second, but 
then he could take only a moiety of the residue (y), 
unless the judgments were of the same date, and 
the writs issued on the same day, and then it seems 
he could take the remaining moiety (r). What pro- 
portion will he now be entitled to ? These provi- 
sions threaten great difficulty in adjusting the rights 
of contending creditors. See further on this sub- 
ject the note to section 1 9. 

Sheriff em- XII. And bc it enacted, that by virtue of any 
powered to writ of fieri facias to be sued out of any su- 
7e^ bank P^^^^^^ ^^ inferior Court after the time appointed 
notes, &c. ; fof the commencement of this Act, or any pre- 
cept in pursuance thereof, the sheriff or other 
officer having the execution thereof may and 
shall seize and take any money or bank notes 
(whether of the Governor and Company of the 
Bank of England, or of any other bank or 
bankers), and any cheques, bills of exchange, 

(p) See note to section 19. 

(q) Morris v. Jones, 2 B. & C. 232 ; 3 D. & R. 603. 
* (r) Doe V. Creed, 5 Bing. 327 ; 2 M. & P. 648. 
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promissory notes, bonds, specialties, or other 
securities for money, belonging to the person 
against whose effects such writ o( iieri facias 
shall be sued out ; and may and shall pay or and to paj 
deliver to the party suinir out such execution ^^^^^y <»f 
any money orW notes which shall be so l::!:^;^.. 
seized, or a sufficient part thereof; and may creditor; 
and shall hold any such cheques, bills of ex- 
change, promissory notes, bonds, specialties, or 
other securities for money as a security or secu- 
rities for the amount by such writ of fieri facias 
directed to be levied, or so much thereof as 
shall not have been otherwise levied and raised ; 
and may sue in the name of such sheriff or and to me 
other officer for the recovery of the sum or ft>f a"*©""* 
sums secured thereby, if and when the time of blJis'^f ex^ 
payment thereof shall have arrived ; and that change and 
the payment to such sheriff or other officer by ^'^^'f '. '*^' 
the party liable on any such cheque, bill of ex- 
change, promissory note, bond, specialty, or 
other security, with or without suit, or the re- 
covery and levying execution against the party 
so liable, shall discharge him to the extent of 
such payment, or of such recovery and levy in 
execution, as the case may be, from his liability 
on any such cheque, bill of exchange, promis- 
sory note, bond, specialty, or other security ; 
and such sheriff or other officer may and shall 
pay over to the party suing out such writ the 
money so to be recovered, or such part thereof 
as shall be sufficient to discharge the amount by 
such writ directed to be levied ; and if, after 
satisfaction of the amount so to be levied, to- 
gether with sheriff's poundage and expenses, 
any surplus shall remain in the hands of such 
sheriff or other officer, the same shall be paid 
to the party against whom such writ shall be so 
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sheriff. 



Proviso as issued ; provided that no such sheriff or other 
to indera- officer shall be bound to sue any party liable 
upon any such cheque^ bill of exchange, pro- 
missory note, bond, specialty, or other security, 
unless the party suing out such execution shall 
enter into a bond, with two sufficient sureties, for 
indemnifying him from all costs and expenses to 
be incurred in the prosecution of such action, 
or to which he may become liable in consequence 
thereof, the expense of such bond to be de- 
ducted out of any money to be recovered in 
such action. 

Fieri faciasJ] — It has been before observed, that 
the first branch of the writ of elegit is not a feri 
facias, though it directs the seizure of goods and 
chattels. 

Money, bank notes, Src.'] — The old writ oi fieri 
facias commanded the sheriff to " make of the goods 
and chattels" of the defendant the sum awarded, 
which were construed to mean by sale. Hence 
neither money, nor any other valuable thing, current 
as cash, could be taken (r). For the same reason 
securities for money and other ckoses in action, of 
which the legal property could not be transferred 
by the sheriff, were not liable to seizure ; but bills 
of exchange and other negotiable instruments, which 
the sheriff might have assigned by indorsement, 
were not within this rule (s). As a consequence of 
this doctrine, if the sheriff had in his hands money 
belonging to the defendant, whether it were the 
produce of an execution at the defendant's suit (t\ 
or the excess of a former levy against the defend- 
ant's goods at the suit of the same plain tiff (w), or 



(r) Armistead v. Philpot, Doug. 219. 
(«) Woolley V.Jennings, 5 B. & C. 135 
CO Padfield i;. Brine, 7 Moore, 127 } Knight v, Criddle, 9 
East, 48. 

(u) Fieldboase v. Croft, 4 East, 510. 
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the amount of a verdict recovered by him against 
the sherifr(a;), the Court would not order it to be 
retained in satisfaction of another execution, though 
the defendant had no goods upon which execution 
could be had. 

This enactment appears to reach every species of 
security for the payment of money ; but it does not 
extend to a guarantee or security for any collateral 
act, upon which damages only are recoverable. Nor 
does it transfer the debt, so that if the security turn 
out to be defective, the action by the sheriff fails. 
And though he might seize the monies of the de- 
fendant wherever he can find them, a debtor would 
not, it is conceived, be justified in paying his debt 
to the sheriff, except it were in discharge of a se- 
curity which the latter had seized. 

It has long been settled, that when an ofHcer 
acting in the execution of a writ o^ fieri facias has 
once efTected an entry into the house, he may break 
open any inner door, trunks drawer, &c. for the 
purpose of completing the execution, though he 
cannot in any case force an entrance into the de- 
fendant's house (y). But this privilege is confined 
to the outer door of the house 3 the door of a lodger's 
apartment may be broken into {z). In all cases, 
however, the keys should be demanded, and every 
fair means employed before the officer resorts to 
violence (a), 

XIII. And be it enacted, that a judgment judgment 
already entered up or to be hereafter entered ^^ operate 
up against any person in any of Her Majesty's ^n ^ai^eT 

tate. 

(x) Willows t). Ball, 2 N. R. 376. 

(y) Rex V, Bird, 2 Show. 87; Seroajrne's case, 5 Co. 91; 
Lee V, Gansel, Cowp. 1 ; Hutchinson v. Birch, 4 Taunt. 619; 
Lloyd V. Sandilands, 8 Taunt. 250 ; Buckenham v. Francis, 1 1 
B. Moore, 40 ; Whalley v. Williamson, 7 C. & P. 294 ; Kirby 
r. Denby, 1 M. & W. S36 ; Pugh v. Griffith, 3 N. & P. 187. 

(2) Lee V. Gansel, Cowp. 1. 

(a) Semayne's case, 5 Co. 91 ; Hutchinson v. Birch, 4 Taunt. 
619;. Ratcliffe v. Barton, 3 B. & P. 223, and the cases abore 
cited. 
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superior Courts at Westminster shall operate as 
a charge upon all lands^ tenements, rectories, 
advowsons, tithes, rents, and hereditaments (in- 
cluding lands and hereditaments of copyhold or 
customary tenure) of or to which such person 
shall at the time of entering up such judgment, 
or at any time afterwards, be seised, possessed, 
or entitled for any estate or interest whatever, 
at law or in equity, whether in possession, re- 
version, remainder, or expectancy, or over which 
such person shall at the time of entering up such 
judgment, or at any time afterwards, have any 
disposing power which he might without the 
assent of any other person exercise for his own 
benefit, and shall be binding as against the 
person against whom judgment shall be so en- 
tered up, and against all persons claiming under 
him after such judgment, and shall also be 
binding as against the issue of his body and all 
other persons whom he might without the assent 
of any other person cut off and debar from any 
remainder, reversion, or other interest in or out 
of any of the said lands, tenements, rectories, 
advowsons, tithes, rents, and hereditaments; and 
that every judgment creditor shall have such 
and the same remedies in a Court of Equity 
against the hereditaments so charged by virtue 
of this Act, or-any part thereof, as he would be 
entitled to in case the person against whom such 
judgment shall have been so entered up had 
power to charge the same hereditaments, and 
had by writing under his hand agreed to charge 
the same with the amount of such judgment 
Charge not debt and interest thereon: provided that no 
to be eii- judgment creditor shall be entitled to proceed 
^'after'the ^^ equity to obtain the benefit of such charge 
expiration until after the expiration of one year from the 
of a year, time of entering up such judgment, or in cases 
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of judgments already entered up, or to be en- 
tered up before the time appointed for the com- 
mencement of this Act, until after the expiration 
of one year from the time appointed for the 
commencement of this Act, nor shall such charge 
operate to give the judgment creditor any pre- 
ference in case of the bankruptcy of the person 
against whom judgment shall have been entered 
up, unless such judgment shall have been entered 
up one year at least before the bankruptcy: 
provided also, that as regards purchasers, mort- proviso as 
gagees, or creditors, who shall have become to pur- 
such before the time appointed for the com- *^*****"' ^*^' 
mencement of this Act, such judgment shall not 
affect lands, tenements, or hereditaments, other- 
wise than as the same would have been affected 
by such judgment if this Act had not passed: 
provided also, that nothing herein contained 
shall be deemed or taken to alter or affect any 
doctrine of Courts of Equity, whereby protection 
is given to purchasers for valuable consideration 
without notice. 

This section operates as a concurrent lien upon 
every species of real property which is subject to 
execution by the 11th section. It extends also to 
all partial and reversionary interests, actual and po- 
tential, to advowsons, and other incorporeal here- 
ditaments which are not in their nature capable of 
being extended at law. 

Shall he binding as against the isstie of his body.'\ 
— This clause became necessary in consequence of 
the provisions of the statute 8 & 4 Will. IV. c. 74, 
which especially protected the issue in tail and re- 
mainder-man from any charge or disposition by te- 
nant in tail not made according to that act. But an 
equitable charge by a joint-tenant bound the sur- 
vivor, and the wife was bound by an equitable 
charge of her term by the husband. 

Nor shaU such charge operate^ 8^c.'\ — This clause 
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is singularly worded. The judgment creditor is not 
to proceed to obtain the benefit of the charge until 
the expiration of a year from the entering up of the 
judgment or the commencement of the Act, which- 
ever shall be the longest period ; but he loses his pre- 
ference in cases of bankruptcy only if that event hap- 
pen within a year from the entering up of the judg- 
ment; consequently a judgment a year old at the 
commencement of the Act, will bind the land though 
the bankruptcy happen the next day, and though 
the creditor cannot enforce it in equity for a year 
afterwards. In all cases, by executing an elegit 
before the bankruptcy, he may avoid the conse- 
quences of this provision (b). 

The bankruptcy of a purchaser, issue in tail, re- 
mainder-man, surviving joint- tenant, or any other 
person whose estate is liable to the judgment, be- 
sides the defendant, will not of course defeat the lien. 

Any preference,^ — This means, it is conceived, a 
preference out of the bankrupt's estate. There 
seems no objection to his enforcing the charge 
against a purchaser, since this will not prejudice 
the creditors under the fiat (c). 

In case of the bankruptcy, SfC,'] — ^No such pro- 
vision is made for the case of insolvency ; and it is 
remarkable that the subsequent clauses of this Act 
relating to insolvent debtors, have not been altered to 
meet the changes introduced by these enactments. '^ 

The preceding section declares, that the charge 
shall be valid against all persons claiming under the 
defendant after the entry of the judgment; and 
this proviso assumes that such charge would have 
bound the land as against the assignees of a bank- 
rupt. Unless, therefore, there is some provision 
to the contrary in the after sections of the Act, it 
must be taken to be valid as against the assignees 
of an insolvent. 

The 59th section enacts, " that if any such pri- 
soner shall before or after his imprisonment, being 

(b) See 6 Geo. IV. c. 16, s. 108. 

(c) See Orlebar v. Cowper, 1 P. W. 7S8 ; Tidd's Prac. 936. 
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in insolvent circumstances, voluntarily convey, as- 
sign, transfer, charge, deliver or make over any es- 
tate, &c. every such conveyance, charge, &c. shall be 
void ;" with a proviso that such conveyance, charge, 
&c. shall not be void unless made within three 
months before the imprisonment, or with the view 
or intention of petitioning the Court. A warrant 
of attorney authorizing immediate judgment and ^ 
execution, has been held to be a charge on or as- 
signment of the estate and effects of an insolvent, 
within the meaning of this clause (c?). But it does 
not apply to an adverse judgment, nor to any ob- 
tained more than three months before the imprison- 
ment, unless it fall within the last branch of the 
proviso. The 61st section applies only to execu- 
Jtions upon warrants of attorney and cognovits (e). 
The 91st section enacts ** that after any person 
shall have become entitled to the benefit of this Act 
by any such adjudication as aforesaid, no writ of 
fieri facias or etegit shall issue on any judgment ob- 
tained against such person for any debt or sum of 
money with resjpect to which such person shall have 
so become entitled, nor in any action upon any new 
contract or security for the payment thereof, except 
upon the judgment entered up against such person 
according to this Act ; and that if any suit or action 
shall be brought against any such person, his heirs, 
executors, or administrators, upon any judgment 
obtained against him, it shall be lawful for such 
person, his heirs," &c. to plead generally that he was 
duly discharged according to this Act. This sec- 
tion is also a transcript of the former Act. The 
direct object of it is to protect the insolvent with 
respect to his after-acquired property, as the pre- 
ceding section had done with respect to his person, 
from every claim to which kis discharge extended, 
whether attempted to be enforced by execution, 
action, or suit. Notwithstanding the general words 

id) Sharp v. Thomas, 4M. & P. 87 ; 6 Bing. 416. 
(e) Bbhop V. Hatch, 1 Ad. & £11. 171. 

D 
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in the first branch of the section, it could scarcely 
be contended that a purchaser could set aside an 
elegit issued on a prior judgment, or that if a suit 
were brought to enforce the charge upon sack 
lands, the plea given by this section would be a 
sufficient answer. That is only a personal defence 
given for the insolvent's protection. But here the 
real question will be between the assignee and the 
judgment creditor with respect to property whidi 
has been divested from the insolvent, which was^ 
bound by a prior charge, upon which the creditof 
is to have the same remedies as if it had been an 
equitable mortgage. These are all the provisioBB 
which have any bearing on the subject, and the re- 
sult seems to be, that a judgment creditor may 
enforce his charge upon the real property at tlie f» 
expiration of a year, notwithstanding the defendant 
become insolvent. 

With regard to the estates tail of the insolvent, 
there seems even greater difficulty. They do not vest 
in the assignee under the 37 th section, and though 
the life interest of the insolvent passes, the as- 
signee has no rights against the issue in tail, ex- 
cept what he derives from the judgment to be 
entered up in pursuance of the 87th section (/). 
And upon this judgment the Court is authorized to 
permit execution to be taken out after the insohrent's 
death, in case he has left assets for that purpose. 
The plea, it will be observed, is given only to the 
insolvent, his heirs, executors, or administrators. Will 
it avail the issue in tail or remainder-man against 
a suit brought by a judgment creditor ? The en- 
actments are wholly inapplicable to this new state 
of things. 

Provided also, that as against purchasers, marU 
gagees.'] — This proviso remains as it was before the 
next proviso and the 19th section were framed. 
Its object seems to be fully secured by that sec- 



(/) See note to sec. 49. 
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Hon (g)f as well as by the proviso immediately fol- 
lowing. 

Creditors.'] — A judgment creditor was always en- 
dded to redeem a mortgage, or to enforce payment 
of his debt out of the debtor's real property, while 
in his own hands ; and if there were more than one, 
payment was made according to the priority of the 
loagments. But it was not a specific lien, only a 
general security, and therefore was postponed in 
equity to a subsequent alienee for valuable con- 
sideration without notice. The preceding enact- 
ment makes it a specific charge ; and when the 
judgment is entered pursuant to the 19th section, 
ic seems to place the creditor in the situation of an 
equitable mortgagee, and to give him an absolute 
iniority over every judgment not entered. This 
proviso, therefore, has an effect different from that 
contained in the 11th section, for without it an ex- 
isting judgment not entered would be postponed to 
a future en/ere^ judgment; but the object is the 
same, viz. to preserve existing rights. 

The last proviso was added by the House of 
Commons. It affords no protection, of course, 
against the legal remedies given by the 11th sec- 
don ; and where such remedies were in the power 
of the creditor, a Court of Equity would not inter- 
fere (A). 

Where the interest of the debtor was only equit- 
able, and such as could not be extended at law, or 
where the creditor had, by omitting to docket or 
register his judgment, lost his legal remedies, a 
purchaser, having notice of the judgment, was held 
liable. This doctrine remains, it would seem, un- 
touched by the statute, and its application will be 
much more extensive than before (i). The protec- 
tion given by this proviso extends only to the pur- 
clfaser of an advowson, or of some partial or other 

(g) See ante, note to 11th sect. 

(ft) Forth V. Duke of Norfolk, 4 Mad, 503. 

(t) See note to sect. 19. 
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interest in land, which cannot be reached by an 
elegit. But it has been held, that if a reversioner 
in fee, upon an estate for life, acknowledge a sta- 
tute, and after grant the reversion, and then the 
tenant for life die, the conusee may extend the land 
in the hand of the grantee ; for the reversion being 
a tenement, is bound by the statute (j ), 

Stock and XIV. And be it enacted, that if any person 
MbHcf^^^ against whom any judgment shall have been en- 
and public tered up in any of Her Majesty's superior Courts 
companies at Westminster shall have any government 
Ae*debto/° ^'^^k, funds, or annuities, or any stock or shares 
and stand-' of or in any public company in England (whe- 
ing in his ther incorporated or not), standing in his name 
to^bechar'- ^^ ^^^ ^^^ ^^'ght, Or in the name of any person 
ed bv order 1^ trust for him, it shall be lawful for a judge of 
of a judge, one of the superior Courts, on the application 
of any judgment creditor, to order that such 
stock, funds, annuities, or shares, or such of 
them or such part thereof respectively as he 
shall think fit, shall stand charged with the pay- 
ment of the amount for which judgment shall 
have been so recovered, and interest thereon, 
and such order shall entitle the judgment credi- 
tor to all such remedies as he would have been 
entitled to if such charge had been made in his 
favour by the judgment debtor ; provided that 
no proceedings shall be taken to have the bene- 
fit of such charge until after the expiration of 
six calendar months from the date of such order. 

The statute provides no means for ascertaining 
what stock the defendant has for the purposes of 
this section. The bank books cannot be resorted 
to, and it is believed they seldom, if ever, notice the 
testui que trust. As the order must, it is conceived, 



(/) f Rolie's Ab. 473; Moore, PI, 118. 
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specify the particular stock, it will be competent for 
the defendant to sell bis interest, in a great majority 
of cases, before an order can be made. 

It seeras the defendant must have an interest in 
the corpus, not the dividends merely, and it is 
doubtful whether the Courts will notice any but a 
clear trust, where the beneficial interest is clearly 
defined, and where the party might compel a trans- 
fer ; for trusts of stock are in general too compli- 
cated to be dealt with in this summary way. And 
as shares in a public company are entire and indi- 
visible, it seems a partial mterest cannot be charged: 

The charge will be good against either bank- 
ruptcy or insolvency, though it cannot be enforced 
in equity for six months. 

XV. And in order to prevent any person Order of 
against whom judgment shall have been obtained i^^p .^ ^ 
from transferring, receiving, or disposing of any S-sfln? 
stock, funds, annuities, or shares hereby autho- stance ex 
rized to be charged for the benefit of the judg- parte, and 
ment creditor under an order of a judge, be it the'uiSt or 
further enacted, that every order of a judge company to 
charging any government stock, funds, or an- operate as a 
nuities, or any stock or shares in any public "*™*8*»* 
company, under this Act, shall be made in the 
first instance ex parte, and without any notice 
to the judgment debtor, and shall be an order to 
show cause only; and such order, if any go- 
vernment stock, funds, or annuities standing in 
the name of the judgment debtor in his own 
right, or in the name of any person in trust for 
him, is to be afiected by such order, shall re- 
strain the governor and company of the Bank 
of England from permitting a transfer of such 
stock in the meantime and until such order 
shall be made absolute or discharged; and if 
any stock or shares of or in any public company. 
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Standing in the name of the judgment debtor in 
his own rights or in the name of any person in 
trust for him^ is or are to be affected by any 
such order^ shall in like manner restrain such 
public company from permitting a transfer 
thereof; and that if, after notice of such order 
to the person or persons to be restrained thereby, 
or in case of corporations to any authorized 
agent of such corporation, and before the same 
order shall be discharged or made absolute,^ 
such corporation or person or persons shall 
permit any such transfer to be made, then and 
m such case the corporation or person or per* 
sons so permitting such transfer shall be liable 
to the judgment creditor for the value or amount 
of the property so charged and so transferred, 
or such part thereof as may be sufficient to 
satisfy his judgment ; and that no disposition of 
the judgment debtor in the meantime shall be 
valid or effectual as against the judgment credi- 
tor; and further, that, unless the judgment 
debtor shall within a time to be mentioned in 
such order show to a judge of one of the said 
superior Courts sufficient cause to the contrary, 
the said order shall, after proof of notice thereof 
to the judgment debtor, his attorney or agent, 
be made absolute : provided that any such judge 
shall, upon the application of the judgment 
debtor, or any person interested, have full power 
to discharge or vary such order, and to award 
such costs upon such application as he may 
think fit. 
Securities XVI. And be it enacted, that if any judg- 
to be^^^r ^^ ment creditor, who under the powers of this Act 
quished if* ^^all have obtained any charge or be entitled to 
the person the benefit of any security whatsoever, shall 
taken in afterwards and before the property so charged 

execution. r r j & 
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or secured shall have been conyerted into money 
or realized, and the produce thereof applied 
towards payment of the judgment debt, cause 
the person of the judgment debtor to be taken or 
charged in execution upon such judgment, then 
and in such case such judgment creditor shall be 
deemed and taken to have relinquished all right 
and title to the benefit of such charge or secu- 
rity, and shall forfeit the same accordingly. 

Under the powers of this Act shall have obtained any 
charge."] — ^This section is discriminatory, and points 
to a creditor who has done something towaras se- 
curing the fruits of his judgment. It cannot refer 
to the " charge" spoken of in the ISth section, which 
is the mere passive operation of the judgment, and 
which belongs alike to every judgment creditor. 
The reference obviously is to a charge on stock 06- 
taxned under the powers of the preceding sections. 

Or he entitled to the benefit of any security what" 
eoer.] — And this also to some security beyond the 
judgment itself, something which has been acquired 
in virtue thereof under the powers of this Act. 
Taken alone it seems to point to bonds, bills, 
&c. seized under a, fieri facias. But the succeeding 
phrase is so worded as to make it doubtful whether 
securities of this kind are meant. It says '< before 
the property so charged or secured shall have been con- 
verted into money or realized,*^ as if such securities 
only are intended as are a lien on some specific 
property, as distinguished from such as are merely 
personal. The 12th section does not authorize the 
seizure of any securities on property, at least as 
such ; it treats of personal securities only, and gives 
only personal remedies. 

At common law the plaintiff might, as he still 
may, issue every species of execution at the same 
time^ but having executed one he was bound by his 
election, and could not abandon that and execute 
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another (k). He was not permitted to take the de- 
fendant in execution after he had made an effectual 
seizure on his goods, but was bound to complete that 
execution by sale, however trifling the value of the 
goods might have been, and get the writ returned, 
before he could issue a ca. sa. for the residue (1). 
This was a rule of justice, established by the Courts 
out of regard to the defendant ; for as the sheriff 
took nothing but what was in its nature saleable, 
the plaintiff might have compelled him to sell by 
writ of venditioni exponas. It would have opened a 
door to oppression to allow him to take the defend- 
ant in execution afler he had deprived him for a 
length of time of the enjoyment of his property, or 
before it was ascertained how much remained due. 
Hence the Courts interfered in a summary way by 
setting aside the ca. sa,, and this interference bespoke 
a measure of grievance which would entitle the de- 
fendant to an action at common law. But if no 
effectual seizure had been made, as if the goods, 
during the whole time the sheriff was in possession, 
were under a distress for rent, as there could be no 
oppression, there was no relief (wi). 

Now the 12th section must necessarily introduce 
a new rule, or rather a relaxation of the rule with 
regard to such securities as the sheriff is empowered 
to seize. It cannot be supposed that the Court 
will compel the plaintiff to sue upon every security 
which the ofBcer chooses to take ; this would make 
the enactment an evil instead of a benefit. He 
has a right to take what he may deem available, 
and he must have the opportunity of ascertaining 
whether any thing can be made of them or not. 
It would be unjust to him to say that he shall not 
be at liberty to repudiate what the sheriff has 
seized, and unjust to the defendant to hold that he 

(k) Miller v, Parnell, 6 Taunt. 370. 
(/) Wilson V. Kingston, 3 Ch. 203. 

(m) Edmond v, Ross, 9 Price, 5 ; Dicas v, Wame, 10 Bing. 
341. 



ON MESNE PROCESS, &C. 57 

may at any time abandon it, and take him in execu- 
tion. The Courts must determine, under the circum- 
stances of each case, whether the conduct of the 
plaintiff is reasonable or oppressive. There is no 
doubt that be must give up the security if he take 
the person, but the effect of this enactment would 
be to legalize an arrest in execution at any time, in- 
stead of discouraging it, as it was clearly intended. 
There is not only no necessity for such an enact- 
ment, but it would be highly injurious; and as the 
words cannot fairly receive such a construction, the 
clause, it is conceived, will not be held to apply to 
any such security. 

An elegit in its name imports an abandonment of 
all other remedies ; and as it is a continuing satis- 
faction, however small the property may be, no 
other writ can be executed afterwards. Can this 
enactment be intended to give a plaintiff a right, 
after he has extended and held the land for a time, 
to abandon, and take the defendant in execution ? 
If not can it mean, that by executing a ca. sa. in 
the first instance he shall be precluded for ever 
afterwards from issuing an elegit under this Act? 
The language, as before observed, appears to be dis- 
criminatory : " If any judgment creditor, who under 
the powers of this Act shall be entitled to the bene- 
fit of any security." Now every judgment creditor 
is entitled to issue an elegit and extend the lands. 
Again, if such be the meaning, the statute of 21 
James I. c. 24, seems to be repealed. A ca, sa. 
was always a bar to all other remedies during the 
defendant's life, but by that statute, if he dies in 
execution, the creditor's right revives as against lands 
and goods, except in certain cases of alienation. 
£ven then the enactment fails of its purpose, for as 
the statute does not abolish any right which a judg- 
ment creditor had before, he may still issue an 
elegit in the old form and take a moiety. 

Is then a decree in equity obtained under the 
13th section a " security" within the meaning of 

d5 
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this clause ? If not, there seems nothing to which 
it can apply. If it is, it will be important to con- 
sider what effect the Statute of James will have in 
such case. 



Judgment 
debts to 
carry in- 
terest. 



XVII. And be it enacted, that every judgment 
debt shall carry interest at the rate of four 
pounds per centum per annum from the time of 
entering up the judgment, or from the time of 
the commencement of this Act, in cases of judg- 
ments then entered up and not carrying interest, 
until the same shall be satisfied, and such in- 
terest may be levied under a writ of execution 
on such judgment. 

Interest was not in general recoverable on a 
judgment in a Court of Law (n), nor, except under 
special circumstances, in equity (o). But by stat. 
8 & 4 Will. IV. c. 42, s. 30, « if any' person shall 
sue out any writ of error upon any judgment what- 
soever given in any Court in any action personal, 
and the Court of Error shall give judgment for the 
defendant therein, then interest shall be allowed by 
the Court of Error for such time as the execution 
has been delayed by such writ of error, for the de- 
laying thereof.'* This interest is calculated at 5 pei 
cent. 

It seems that, as against third persons, the in- 
terest will be calculated only from the time of 
entering the judgment in the Master's book, but as 
against the defendant or his representatives it will 
be computed from the time of entering up the judg- 
ment (p). 

^d orders XVIII. And be it enacted, that all decrees 
of Courts of and orders of Courts of Equity, and all rules of 



'«) Jarrold v, Howe, 8 Price, 582. 
]o) Lewes v. Morgan, 3 Y. & J. 394. 
J)) See sect. 19. 
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Courts of Common Law, and all orders of the equity, &c. 
Lord Chancellor or of the Court of Review in J° ***!? ^* 
matters of bankruptcy, and all orders of the j^nts,^'* ^' 
Lord Chancellor in matters of lunacy, whereby 
any sum of money, or any costs, charges, or 
expenses, shall be payable to any person, shall 
have the effect of judgments in the superior 
Courts of Common Law, and the persons to 
whom any such monies, or costs, charges, or 
expenses shall be payable, shall be deemed 
judgment creditors within the meaning of this 
Act; and all powers hereby given to the judges 
of the superior Courts of Common Law with re- 
spect to matters depending in the same Courts 
shall and may be exercised by Courts of Equity 
with respect to matters therein depending, and 
by the Lord Chancellor and the Court of Re- 
view in matters of bankruptcy, and by the Lord 
Chancellor in matters of lunacy; and all reme- 
dies hereby given to judgment creditors are in 
like manner given to persons to whom any 
monies, or costs, charges, or expenses are by 
such orders or rules respectively directed to be 
paid. 

The ordinary, and in Courts of Law, the only way 
of enforcing a rule for payment of money was by 
attachment ; a proceeding at once expensive, tedious 
and inefficient. This section places all such rules 
on the footing of judgments both with regard to 
their operation as a charge in equity, and the reme- 
dies by execution at law. Upon the consent rule 
in ejectment, therefore, execution may be issued, 
and for costs made payable by a judge's order. 
But it can only be made a rule of Court by a mo- 
tion in the next term (q) ; and it will take effect as 

(q) Rex V. Price, 2 D. P. C. 333. 
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a judgment only, it is conceived, from that time, and 
from the time when the costs are taxed (r). 

This section does not embrace rules and orders 
made by the Court for the Relief of Insolvent 
Debtors, but by the 113th section the same remedy 
is given for recovering costs awarded by that Court 
as to the Courts at Westminster. 

Nojadg. XIX. Provided always, and be it fiirther 
CTee*&c. to enacted, that no judgment of any of the said 
affect real superior Courts, nor any decree or order in any 
estate, Court of Equity, nor any rule of a Court of 
JhanTs^Se. Common Law, nor any order in bankruptcy or 
fore the Act, lunacy, shall by virtue of this Act affect any 
until regis- lands, tenements, or hereditaments, as to pur- 
^^^ ' chasers, mortgagees, or creditors, unless and 
until a memorandum or minute, containing the 
name, and the usual or last known place of 
abode, and the title, trade, or profession of the 
person whose estate is intended to be affected 
thereby, and the Court and the title of the 
cause or matter in which such judgment, decree, 
order, or rule shall have been obtained or 
made, and the date of such judgment, decree, 
•5ic, order, or rule, and the *account of the debt, 

damages, costs, or monies thereby recovered or 
ordered to be paid, shall be left with the senior 
master of the Court of Common Pleas at West- 
minster, who shall forthwith enter the same 
particulars in a book in alphabetical order by 
the name of the person whose estate is intended 
to be affected by such judgment, decree, order, 
or rule; and such officer shall be entitled for 
any such entry to the sum of five shillings ; and 
all persons shall be at liberty to search the 



(r) See Butter v. Bulkeley, 8 Moore, 104; 1 Bing.933. 
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same book on payment of the sum of one shil- 
ling. 

This section was added to the Bill in the Com- 
mittee of the House of Lords. Had it made an 
entry in the manner here prescribed imperative and 
binding, extended it to recognizances and statutes, 
substituted it for all other entries, and excluded, or 
at least restrained the jurisdiction of equity in 
questions of notice, the provision would have been 
eminently useful. But while it leaves untouched 
the docket and the Register Acts, it throws an 
additional burden of expense upon the creditor 
and the debtor, and additional risk and trouble 
on a purchaser, and particularly on his solicitor, 
whose responsibility has been already increased to 
a fearful extent by means of the doctrine of con- 
structive notice. 

There are now no less than six acts requiring the 
registration of a judgment, five of which are even 
worse than useless. What information does a pur- 
chaser derive from inspecting the docket-books of 
the superior Courts ? They contain the name of 
the defendant, who is now in many cases only a no- 
minal party, without any words of description, the 
name of the plaintiff, who is also in many cases 
a nominal party, the venue in the action, which is 
frequently not even indicative of the county in 
which either party resides, and the amount for which 
the judgment is signed, which is also in many cases 
nominal. Moreover^ the alphabetical columns con- 
tain the names o£ defendants, whether the judgment 
be for or against them. These are all the particulars 
required by that Act and by the Registry Acts. 

This section only requires the judgment to be 
entered in order to affect lands by virtue of this Act. 
It will no doubt be prudent in all cases to make the 
entry ; but if it be not made, the judgment will 
bind a moiety of the freeholds as before. It m-ust 
be docketed, and to affect lands in the counties of 
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York and Middlesex it must also be registered. 
But there is this difference — that the judgment will 
not take effect under this Act until it is entered ; but 
it will be sufficient if it be docketed before the last 
day of the ensuing term, if entered up in Michael- 
mas and Hilary terms, and if in Easter and Trinity, 
before the last day of Michaelmas term (5). In the 
East and West Ridings of Yorkshire thirty days 
are allowed for registering the judgment (t) ; in the 
North Riding twenty days (u) ; in Middlesex It binds 
only from the date of the entry (x). Neither of the 
Registry Acts extends to copyholds, nor leases at 
rack-rents, nor leases not exceeding twenty-one 
years, where the actual possession and occupation 
have gone along with the lease. And the Middle- 
sex Act excepts chambers in Serjeant' s-Inn, the 
Inns of Courts and of Chancery. 

Again, the Registry Acts require statutes and 
recognizances to be entered in like manner, but this 
and the Docket Act apply only to judgments, and 
neither extends to Crown debts. 

Except in the counties of York and Middlesex, 
therefore, these securities, which have long become 



(s) Stat. 4 & 5 W. & M. c. 20, ante, p. 33 ; 6 Mod. 191. There 
is no practical mischief to purchasers in this relation, since the 
Courts keep an index of judgments for their own convenieuce, 
which may be searched. But this is independent of the regu- 
lations of the statute, the onl^ effect of which is to cast a need- 
less responsibility on the attorney of the judgment creditor whom 
the diversity of practice is just calculated to mislead. In the 
Queen's Bench the judgments are docketed from a docket 
paper; see Braithwaite v. Watts, 2C. & J. 318; Hopwood v. 
Watts, 5 B. & Ad. 1056. The same practice, it is believed, 
prevails in the Exchequer; but in the Common Pleas the roll 
must be carried in, in conformity with the ancient practice, 
before the first day of the ensuing term, in order to docket the 
judgment, (except on a postea or inquisition) ; and the conse- 
quence is, that not one judgment in twenty in that Court will be 
found available under this Act. 

(t) 5 Anne, c. 18 ; 6 Aune, c. 35. 

(u) 8 Geo. II. C.6. 

(x) 7 Anue, c. 29. 
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obsolete^ but which may, by the operation of this 
Act, come again into use, will bind from the date of 
their caption, though they be not entered till six 
months afterwards (y). 

The drd section of the stat. 4 & 5 Will. & Mary, 
c. 20 9 runs thus : — " that no judgment not docketed 
and entered in the books as aforesaid, shall affect 
any lands or tenements as to purchasers and mort- 
gagees, or have any preference against heirs, execu- 
tors or administrators, in their administration of tJieir 
ancestor's testator's or intestate's estates." The Re- 
gistry Acts declare in like manner, " that no judg- 
ment^ statute or recognizance (other than such as 
shall be entered in the name and on the proper ac- 
count of her Majesty, her heirs or successors), 
shall affect or bind any houses, manors, lands, tene- 
ments, or hereditaments, situate, &c., but only 
from the time that a memorial of such judgment, &c. 
shall be entered." And contain a provision except- 
ing copyholds and leaseholds as above mentioned, 
and, with the exception of the Middlesex Act, al- 
lowing the judgment, &c. to be entered within the 
time above stated. 

Purchasers, ^ci] — This enactment was designed 
to protect three classes of adverse claimants, viz., 
purchasers, mortgagees, and creditors. No entry is 
necessary to make the judgment binding as against 
an heir, the issue in tail, or remainder-man, joint- 
tenant, widow, or any other claimant not falling 
within the description of a purchaser, mortgagee, 
or creditor ; and as the Act is retrospective, their 
estates will become liable, at the commencement of 
the Act, to all judgments outstanding against the 
deceased, the actual or potential owner. 

The word " purchaser'* is to be taken, it is con- 
ceived, in its ordinary, not in its wider legal signifi- 

(i/) 27 Eliz. c. 4, 8. 7; and see 8 Geo. I. c. 35, s* 1 ; Bottooiley 
V, Fairfax, 1 P. Wms. 340. 
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cation, to denote a party who acquires the land by 
conveyance for a valuable consideration. And as 
•to these parties the proviso, subsequently added by 
« the House of Commons to the 13th section, de- 

clares, **that nothing therein contained shall be 
deemed or taken to alter or affect any doctrine of 
Courts of Equity whereby protection is given to pur- 
chasers for valuable consiaeration without notice ;" 
so that the judgment when entered will not in 
equity affect the lands as against purchasers and 
mortgagees, unless they have notice thereof, but 
the creditor is left to his legal remedies. And of 
course it cannot affect a party whose claim arose 
before the commencement of the Act, 

A judgment docketed only will bind a moiety of 
the freeholds as before, at law ; if not docketed, the 
entry under this section will, it seems, avail nothing, 
and a purchaser will be safe. 

But if a purchaser have notice of an undocketed 
or unregistered judgment he will be liable. 

The doctrine is founded on this principle ; that as 
the object of the statutes was only to take care that 
purchasers should have the means of knowing whe- 
ther any such judgment existed, that object was ac- 
complished if it appeared that they had notice of the 
judgment aliunde {z)'; consequently he was liable 
wherever the lands would have been chargeable in 
his hands if the entry had been made. Stul in ap- 
plying the remedy equity followed the law. As the 
lands of cestui que trust, according to the construc- 
tion put upon the Statute of Frauds, were liable only 
while in the hands of a trustee, notice to a pur- 
chaser was immaterial (a). So, if a lease had been 
assigned before execution issued, the purchaser was 
safe. And it has recently been settled, that a pur- 



(s'i See Davis v. Earl Strathmore, 16Ves. 419; Skeelet ». 
Shearlev, 8 Sim. 153. 

(o) See Sug. Vend, and Purch. 479. 



ON MESNE iPROCESS, 8CC. 65 

chaser who takes a conveyance under a power of 
appointment is not affected by notice (6). As the 
legal remedy extends to all these cases, a purchaser 
with notice can never be safe ; and as a search in 
the registers, except that for Middlesex, can never 
be satisfactory, every purchaser of an interest ex- 
tendible at law will doubtless resort to the Master's 
book, and then, if he finds an entry there, he will 
be affected with notice. In this way the entry there 
may in many cases suffice. 

Creditors.'] — The 4 & 5 W. & M. c. 20, enacts, 
*' that no judgment not docketed shall have any pre- 
ference against heirs, executors, or administrators, 
in the administration of assets ;" a provision de- 
signed for their protection (c). This enactment 
seems designed for another purpose, viz. to protect 
the creditors, and perhaps extends to all who 
have an immediate claim on the estate, and who 
would therefore be prejudiced by the judgment, 
whether claiming as a class under bankruptcy, in- 
solvency, or administration, or individually. 

But it cannot apply to individual creditors by 
simple contract or specialty : this would be to defeat 
itself. It must refer to those who have a direct, 
immediate lien on the lands as such. These are 
of three classes: — 1. Creditors by statute merchant, 
statute staple, and recognizance in nature of a sta- 
tute staple ; 2. Creditors by recognizance at com- 
mon law ; and 3. Creditors by judgment. This Act 
treats only of the latter. On securities of the first 
class, all the lands which the conusor had at the 
date of the instrument, except copyholds and lease- 
holds, and trust estates which have been bond fde 
sold and conveyed, are liable to execution ((f). A re- 
cognizance at common law may be executed by 

(fr) Skeeles v. Shearley, 8 Sim. 153 ; affirmed on appeal by 
Lord Cbaocelior, 3 M. & C. 112. 

(c) See Hickej v, Hayter, 6T.R.384. 

{d)\S £dw. I. It. 3 ; 27 Ed w. III. St. 2, c. 9 ; 33 Hen. VIII. 
c. 6 ^ 29 Car. II. c. 3, s. 10. 
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elegit in the old form (e). And here it may be ob- 
served, that the recognizance of bail is a security of 
this kind ; and in the Common Pleas, where it is 
taken in a sum certain, it binds the lands when 
inroUed from the date of the ci^tion (/), 

Leaving however these securities, which, we have 
seen, are not affected by this Act, and which bind 
according to their date as before, we proceed to con- 
sider the effect of this proviso on the rights of judg- 
ment creditors between themselves. 

The 11th section establishes the priori^ of title 
which before existed, by directing a reference under 
every el^it to the time of entering up the judg- 
ment. This enactment says that the judgment shall 
not affect any lands by virtue of this Act as against 
another judgment until it is entered. It does not 
appear to give the latter an absolute priority* 
The elder title still prevails, except so far as it is 
restrained by the negative words ; and the entry is 
only required to preserve the lien, the right to issue 
an execution as against all subsequent claimants. 
There can be no need of making the entry after the 
elegit is executed, and the party is in possession. 
If therefore the writ be first issued, the first judg- 
ment creditor will be entitled to extend all the laods, 
and to hold them against an execution founded upon 
a subsequent judgment though entered. 

But suppose the second judgment were first exe- 
cuted, were it not for this proviso that execution 
might be displaced. Here the negative words ope- 
rate directly against that right. The lien of the ftrst 
judgment became defeasible when the second was 
entered, and was defeated by its execution ; but 
only as to the more extensive operation given by 
this Act. The proviso saves whatever rights the 
creditor had before, and therefore he may still 



(e) ISEdw.I. c. 18. 

(/) Cbetley v. Wood, 6 Mod. 42 ; Salk. 659 ; Shuttle v. 
Wood, Id. 600, 564 ; Hall v. Wiokfield, Hob. 195. 
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take from the other a moiety of such lands as are 
extendible independent of this Act. 

This right belongs to it, as just observed, in re- 
spect of its priority of date. It must not be under- 
stood that every judgment may be executed as before 
where it cannot operate under this Act. Formerly 
no one could take more than a moiety. The first 
took a moiety of the whole, the second only a 
moiety of the residue, because he could not disturb 
a creditor who was in by an elder title. Upon 
this principle, a creditor by a subsequent judg- 
ment, entered up afler the commencement of this 
Act, can take nothing from one who has already 
extended under a prior judgment, whether entered 
oar not. But the lien of an existing judgment is 
saved by the proviso in the 1 1th section. 

In equity a judgment was always a general lien 
<m the defendant's lands, though not a specific 
charge. While they remained his, the creditor had 
a right to resort to them for payment in the ab- 
aence pf any other available fund, and was entitled 
to the same priority as at law. Unless this right is 
taken away, ne need not claim under the Act. But 
it would seem that the entry of a second judgment 
places the creditor in the situation of a purchaser 
or mortgagee without notice ; and in this way the 
entry will give him an absolute priority, except as 
against judgments entered up before the commence- 
ment of the Act. 

The particulars required to be shown in the book 
are^ it must be remembered, 

1. The name of the person whose estate is in- 
tended to be charged by the judgment, not the 
name of the defendant or plaintiff in the action^ as 
such, who is frequently a nominal party suing or 
defending on behalf of others, as under the Bank- 
ers* Act(^), one of the public officers, and the 
secretary under many private acts. It has been 



(g) 7 Geo. IV. c 46. 
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elegit in the old fonn (e). ^,^et Act, that a niate- 
served, that the recognii^'y/ as " Compton" lor 
this kind ; and in tnr Jt has refused to allow an 
taken in a sum cr -^'try being designed for the 
inrolled from the ~ ^>/s, must contain the right 
Leaving hoir . .. jj^which the party is generally 
seen, are no** .v'^rd to the name by which he 
according t' ..tOj^ for a party who contracts a debt, 
sider the ^^/Zjostrument in a feigned name, may, 
ment c^ ''y^ specialty, must be sued by that 
Tb : 'i j^ is doubtful whether the initials of a 
wM' x*'/'* flie will suffice for the purposes of this 
c ifi^Joag^ ^® ™*y ^® ^"®^ ^y them (k). And it 
jfi^tly impossible for a defendant to correct 
J>J^r of the plaintiff in the action, since he 
f^j^piesLd in abatement, nor have the declaration 
^^ed without an affidavit of the right name (/). 
f^/f^be better perhaps to enter both the name on 
^ record and the right name ; and, where the party 
ug^ more than one, to insert all. 

S, His usual or last known place of abode. This 
l^ottld be stated with a reasonable degree of par- 
.> ticularity, but not so much perhaps as is now re- 
quired in a writ of summons, for the party searching 
will be bound to make all reasonable inquiries. 

3. His title, trade^ or profession. 

4. The Court, and the title of the cause or mat- 
ter. 

5. The date of the judgment, decree, order, or 
rule. 

6. The account of the debt, &c. recovered or or- 
dered to be paid. 

To make the entry complete, there should be 
some description of the opposite party, or the name 
of his attorney in the cause, of whom inquiries can 
be made, the date of the entry, which is essential, 



{1 



h) Sale V. Crompton, 1 Wils. 61 -, 2 Stra. 1209. 
[i) Newton «. Maxwell, 2C. & J. 215; 1 D. P. C,315; Gould 
V. Barnes, 3 Taunt. 504. 

(k) Stat. S & 4 Will. IV. c. 42, s. 12. 

(/) Id, 8. 8 i Lindsey v. Wells, 3 Bing, N. C. 777. 
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lumn for marking satisfaction. These will 
be added in practice or required by rule 



be it enacted^ that such new or al- New write 
.ts shall be sued out of the Courts of*°^*^™"* 
^ Equity, and Bankruptcy as may by such 

jurts respectively be deemed necessary or ex- 
pedient for giving effect to the provisions here- 
inbefore contained, and in such forms as the 
judges of such Courts respectively shall from 
time to time think fit to order; and the execu- 
tion of such writs shall be enforced in such 
and the same manner as the execution of writs 
of execution is now enforced, or as near thereto 
as the circumstances of the cases will admit; 
and that any existing writ the form of which 
shall be in any manner altered in pursuance of 
this Act shall nevertheless be of the same force 
and virtue as if no alteration had been made 
therein, except so far as the effect thereof may 
be varied by this Act. 

This section belonged to the Bill as it was origi- 
nally framed and brought in by the Lord Chancel- 
lor, and as all the provisions relating to execution, 
which it immediately followed, stood before the en- 
actment abolishing arrest, it is clear that this power 
was not intended to apply to writs of mesne process. 
The first branch would extend to all writs, but the 
second seems to confine it to writs of execution ; and 
as this same statute prescribes the form of the capias^ 
it is conceived the Courts have no power to vary that 
form. 

The only writs which appear to require alteration 
are the elegit and the fieri facias ; but qucere, if the 
former can be so altered as to have the effect of the 
latter also. 

XXI. And be it enacted, that all the remedies, Powers, &c. 

of this Act 
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applicable authorities, and provisions of this Act applicable 
to the to Her Majesty's superior Courts of Common 
Courts and L^w at Westminster, and the judgments and 
^ertmSi- proceedings therein, shall extend to and be ap- 
ster to be plicable to the Court of Common Pleas of the 
applicable countv palatine of Lancaster, and the Court of 
L^^^t^r Pleas of the county palatine of Durham, withm 
and Dar- the limits of the jurisdiction of the same Courts 
ham. respectively; and the judgments of each of the 

said last-mentioned Courts shall, within the 
limits of the jurisdiction of the same Courts re- 
spectively, have the same effect in all respects 
as the judgments of any of Her Majesty's said 
superior Courts at Westminster under and by 
virtue of this Act ; and all powers and authorities 
hereby given to the judges or any judge of Her 
Majesty's superior Courts at Westminster, with 
respect to matters depending in the same Courts, 
shall and may be exercised by the judges or any 
judge of the said Court of Common Pleas at 
Lancaster, or the justices or any justice of the 
said Court of Pleas at Durham, with respect to 
matters therein depending, and within the juris- 
diction of the same Courts respectively : pro- 
vided always, that no judgment of either of the 
same last-mentioned Courts shall by virtue of 
this Act affect any lands, tenements, or heredita- 
ments, as to purchasers, mortgagees, or credi- 
tors, unless and until a memorandum or minute, 
containing the name and the usual or last known 
place of abode, and title, trade, or profession of 
the plaintiff and defendant, the date when such 
judgment was signed, and the amount of the 
debt, damages, and costs thereby recovered, 
shall be left with the prothonotary or deputy 
prothonotary, or some other officer to be ap- 
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pointed for that purpose by the said Courts 
respectively, who shall forthwith enter the same 
particulars in a book in alphabetical order by 
the name of the person whose estate is to be 
aJBected thereby, and such officer shall be en- 
titled for every such entry to the sum of two 
shillings and sixpence ; and all persons shall be 
at liberty to search the same book on payment 
of the sum of one shilling : and provided also, 
that no order or other proceeding under this 
Act made by any justice or justices of the said 
Court of Common Pleas of the county palatine 
of Lancaster, or the Court of Pleas in the county 
palatine of Durham, shall be valid or efTectual 
except made in open Court on one of the court 
or return days of the same Court, or except 
such justice or justices shall be also a judge or 
judges of one of the said Courts at Westminster: 
provided also, that no order directing any person 
or persons to be held to bail under this Act, nor 
any order for discharging out of custody any 
person or persons arrested under this Act, shall 
be made by any justice or justices of the Court 
of Pleas in the county palatine of Durham who 
shall not be a judge or judges of one of the said 
Courts of Common Law at Westminster. 

The 18 th section enacts, ** that all Rules of Courts 
of Common Law shall have the effect of judgments 
in the superior Courts of Common Law, and all re- 
medus hereby given to judgment creditors are in 
like manner g^ven to persons to whom any monies, 
&c. are by such rules directed to be paid." And 
by this section, ** all the remedies, authorities and 
provisions applicable to the Courts at Westminster, 
and the judgments and proceedings therein, shall 
extend to and be applicable to the Courts of Lan- 
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caster and Durham." Hence it would seem, that the 
rules of the latter Courts will have the same effect 
within their respective jurisdictions as their judg- 
ments, hut they must he entered at Westminster, 
while the judgments are entered with the officers of 
the respective Courts. As this is one of the '* pro- 
visions" just mentioned, will it be necessary that 
the judgments should also be entered with the 
Master of the Common Pleas ? 

The entry in these Courts, it will be observed, 
differs from that required by the 19th section. It 
is to contain the name, the place of abode, usual or 
last known, and the title, trade, or profession of the 
plaintiff and the defendant, and then the entry is to 
be made in alphabetical order by the name of the 

Person whose estate is intended to be affected thereby, 
'he Docket Act does not extend to these Courts. 

For removal XXII. And be it enacted, that in all cases 
of judgment where final judgment shall be obtained in any 
Courta?*''^ action or suit in any inferior Court of Record 
in which at the time of passing of this Act a 
barrister of not less than seven years standing 
shall act as judge assessor or assistant in the 
trial of causes, and also in all cases where any 
rule or order shall be made by any such inferior 
Court of Record as aforesaid^ whereby any sum 
of money, or any costs^ charges^ or expenses 
shall be payable to any person, it shall be lawful 
for the judges of any of Her Majesty's superior 
Courts of Record at Westminster, or if such 
inferior Court be within the county palatine of 
Lancaster for the judges of the Court of Com- 
mon Pleas at Lancaster, or for any judge of any 
of the said Courts at chambers^ either in term 
or vacation, upon the application of any person 
who at the time of the commencement of this 
Act shall have recovered, or who shall at any 
time thereafter recover such judgment, or to 
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whom any money or costs^ charges, or expenses 
shall be payable by such rule or order as afore- 
said, or upon the application of any person on 
his behalf, and upon the production of the re- 
cord of such judgment, or upon the production 
of such rule or order, such record, or rule or 
order, as the case may be, being respectively 
under the seal of the inferior Court and signa- 
ture of the proper officer thereof, to order and 
direct the judgment, or, as the case may be, the 
rule or order, of such inferior Court to be re- 
moved into the said superior Court or into the 
Court of Common Pleas at Lancaster, as the 
case may be, and immediately thereupon such 
judgment, rule, or order shall be of the same 
force, charge, and effect as a judgment recovered 
in, or a rule or order made by such superior 
Court, and all proceedings shall and may be 
immediately had and taken thereupon or by 
reason or in consequence thereof as if such 
judgment so recovered, or rule or order so made, 
had been originally recovered in or made by the 
said superior Court, or* into the Court of Com- ♦ Sic. 
mon Pleas at Lancaster, as the case may be ; 
and all the reasonable costs and charges at- 
tendant upon such application and removal shall 
be recovered in like manner as if the same were 
part of such judgment or rule or order: provided 
always, that no such judgment or rule or order 
when so removed as aforesaid shall affect any 
lands, tenements, or hereditaments, as to pur- 
chasers, mortgagees, or creditors, any further 
than the same would have done if the same had 
remiuned a judgment, rule, or order of such in- 
ferior Court, unless and until a writ of execution 
thereon shall be actually put into the hands of 

£ 



74 ABOLITION OF ARREST 

the sheriff or other officer appointed to execute 
the same. 

As the Courts of Lancaster and Durham are. 
not inferior Courts, there seems to be no means 
of extending the operation of a judgment or rule 
of these Courts on real property situated beyond 
their jurisdiction. By the 33 Geo. III. c. 68j 
reciting that '* persons against whom judgment 
may be obtained in the Courts of Common Pleas 
for the county palatine of Lancaster, and the Court 
of Pleas for the county palatine of Durham, may, 
in order to avoid execution, remove their persons 
diXi^ effects beyond ihe jurisdiction of such Courts," 
enacts, " that in all cases where final judgment 
shall be obtained in any action or suit in the said 
Courts, it shall and may be lawful to and for any of 
his Majesty's Courts of Record at Westminster, upon 
affidavit made before a judge or commissioner au- 
thorized to take affidavits in such Court and filed 
therein, of such judgment being obtained, and diligent 
search and inquiry having been made after the per- 
son against whom such final judgment shall be ob- 
tained or his effects, and of execution having issued 
against the person or effects, as the case may be, of 
such person, and that the person or effects are not 
to be found within the jurisdiction of such Court, to 
cause a transcript of the record of such judgment 
to be removed into such Court at Westminster, and 
to issue writs of execution thereupon to the sheriff 
of any county, city, liberty, or place, against the 
person or effects of such person in such manner as 
upon judgments obtained in the said Court at West- 
minster." And the sheriff is ordered to levy the 
sum of 40^., in addition to the amount of the judg- 
ment, out of the effects for the extra costs (m). And 
by the 4 & 5 Will. IV. c. 62, s. 3), " wherever a 
plaintiff or defendant in any action or suit in which 
judgment shall be recovered in the Court of Com- 
^— •^— •^^— ^— "~^"~~^"~'~~^"^-~"~^^^"~"— ~^-~^— ^■— "-^■^^^^^— ^— ^— — •— ••^^pi^^^^^^— » 

(m) And see upon a similar clause in 19 Geo. III. c. 70, 
s. 4, Doe V. Shipley, 2 D. P. C. 408. 
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« 

man Pleas at Lancaster, shall , remove his person or 
goods or chattels from or out of the jurisdiction of 
the said Court of Common Pleas at Lancaster, it 
shall and may be lawful for any of the superior 
Courts at Westminster, upon a certificate from the 
prothonotary of the said Court or his deputy, of the 
amount of final judgment obtained in any such ac- 
tion, to issue a writ or writs of execution thereupon, 
for the amount of such judgment and the costs of 
such writ or writs and certificate, to the sheriff of 
any county, &c, against the person or persons, or 
goods of the party or parties against whom such 
final judgment shall have been obtained in such 
manner as upon judgments obtained in any of the 
said Courts at Westminster/' 

As to rules, the same statute enacts (n), ''that 
in case any rule of the said Court of Common Pleas 
at Lancaster, cannot be enforced by reason of the 
non-residence of any party or parties within the 
jurisdiction thereof, it shall be lawful, upon a certi- 
ficate of such rule by the prothonotary of the said 
Court, and an affidavit that by reason of such non- 
residence such rule cannot be enforced as aforesaid, 
to make such rule a rule of any one of the Courts 
at We&tminster, if such Court shall think fit, where- 
upon such rule shall be enforced as a rule of such 
Court." 

XXIIL And whereas it is expedient to con- Powers now 
tinue, for the purposes hereinafter mentioned, ^j^*^^^ '" 
the laws now in force for the relief of insolvent fo^ReMef of 
debtors in England, and to make further pro- insolvent 
vision for the relief of insolvent debtors : be it De^fo" 
therefore further enacted, that from and after fo^t'he" pur- 
the passing of this Act, the powers vested in the poses herein 
Court now established for the relief of insolvent mentioned. 
debtors in England shall be and the same are 
hereby continued and vested in the Court to be 

(n) Section 32, 

e2 
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continued by virtue of this Act, as hereinafter 
provided, in so far as the same relate to or may 
be exercised in the matters of the petitions of 
any persons who, before the time appointed for 
the commencement of this Act, shall have peti- 
tioned the said Court now established for relief, 
under the provisions of any act or acts for the 
relief of insolvent debtors in England, or of any 
persons who have obtained their discharge by 
virtue of any act for the relief of insolvent 
debtors in England ; and that all things shall 
and may be done by all persons relating to the 
matters of all such petitions which such persons 
might have done if the laws now in force with 
respect to insolvent debtors in England had 
been continued by this Act. 
Court now XXIV. And be it enacted, that the Court 
established, now established for the relief of insolvent 
and com- jgbtors in England shall be continued, and that 

luissioners . ?• i? j .i. • • r 

and officers, the present chiei and other commissioners oi 
to be con- the said Court shall continue to be the chief 
tinned. ^^^ Other Commissioners of the Court so hereby 
continued, and to preside therein ; and that it 
shall be lawful for Her Majesty, from time to 
time, upon any vacancy in any of the said 
offices of chief or other commissioner, by death 
or otherwise, to appoint other fit persons, being 
barristers at law of ten years standing at the 
least, to be such chief or other commissioners, 
and to preside in the said Court accordingly; 
and that the present chief clerk, provisional as- 
signee, and other officers of the said Court, 
shall continue to be the chief clerk, provisional 
assignee, and other officers of the Court so 
hereby continued ; and that it shall be lawful 
for the said Court, from time to time, upon any 
vacancy in any of the said offices, by death or 
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Otherwise, to appoint other fit persons to be 
such chief clerk, provisional aiisignee, and other 
officers; and that the Court so hereby con- 
tinued as aforesaid shall at all times have power 
to appoint such officers as the Lord Chancellor, 
and the Lords Chief Justices of the Courts of 
Queen's Bench and Common Pleas, and the 
Lord Chief Baron of the Exchequer, shall judge 
to be necessary, and in such manner as they 
shall direct. 

XXV. And be it enacted, that the commis- Commis- 
sions of the said chief commissioner and other J'°,'^*'^M." 
commissioners of the said Court, hereby con- offices ^" 
tinued in their offices or hereafler to be ap- during good 
pointed as aforesaid, shall be continued and ***^***^'**"'^ » 
remain in full force during their good behaviour, 
notwithstanding the demise of Her Majesty 
(whom God long preserve) or of any of her 

heirs or successors. 

XXVI. Provided always, and be it enacted, but may be 
that it may be lawful for Her Majesty, her heirs '*™o^««* 

1 ^ i_ !_• i» upon ad - 

and successors, to remove any such chief or dress. 
other commissioner of the said Court upon the 
address of both houses of parliament. 

XXVIL And be it enacted, that the said Court to be 
Court for the Relief of Insolvent Debtors in Eng- HecwJ.°^ 
land shall be a Court of Record for the purposes 
of this Act ; and shall cause to be sealed with Seai of the 
the seal of the said Court all such records, pro- Court. 
eeedings, documents, and copies of the same as 
are hereinafter expressly required to be so 
sealed, and such other records, proceedings, 
documents, and copies of the same as the said 
Court shall at any time direct ; and that the Powers of 
said Court, or any commissioner thereof, acting commis- 
under the powers of this Act, may adjourn any *'**"*^"* 
sitting of the said Court or commissioner, as 
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may be requisite, and may administer oaths, 
and examine all parties and witnesses upon oath, 
for the purposes of this Act, and shall have 
such, like, and the same powers of compelling 
the attendance of witnesses, both before the 
said Court and before any commissioner thereof, 
acting as aforesaid, and before an officer of the 
Court or examiner, as hereinafter mentioned, 
and before such justices as are hereinafter men- 
tioned, and of requiring and compelling the 
production of books and writings, as are now 
possessed by any of the superior Courts at 
Westminster, and to order any prisoner whose 
estate shall, by an order to be made under this 
Act as hereinafter mentioned, have been vested 
in the provisional assignee of the said Court, or 
any prisoner who shall be a necessary and ma- 
terial witness in any matter pending in the said 
Court, to be brought before the said Court or 
commissioner, or officer or examiner, or jus- 
tices, as often as shall be requisite ; and that 
the said Court, or any commissioner thereof 
acting as aforesaid, shall have the power of 
committing all persons guilty of any contempt 
of the said Court to the prison of the Queen's 
Bench, or to the common gaol of any county in 
which such person shall be or shall usually 
reside ; and that the said Court shall have the 
power of fining in a summary way, or removing, 
any of the officers of the said Court who shall 
be guilty of any negligence, wilful or unne- 
cessary delay, or other misconduct whatsoever : 
provided always, that the said Court, or any 
commissioner thereof, shall not have the power 
of awarding costs against any person or persons 
whomsoever, except in such cases only where 
such costs are hereinafter expressly mentioned 
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and permitted to be awarded by this Act ; and 
that nothing herein contained shall extend to 
the compelling the attendance of any witness^ 
unless the party on whose behalf such witness 
shall be required to attend shall have previously 
tendered to such witness such allowance for ex- 
penses for his attendance as in the judgment of 
the said Court, or of a commissioner thereof, 
shall appear to be reasonable. 

XXVIII. And be it enacted, that all pro- Court to sit 
ceedings and matters to be heard by the said*^^^®?®"*"*' 
Court for the Relief of Insolvent Debtors shall Portugal 
be heard and determined by the said Court at Street, and 
the Court-house of the said Court in Portugal f^sewhere, 
Street, Lincoln's Inn Fields, unless the said gary.^'" 
Court shall at any time see cause to appoint its 
sittings in any other place, and shall appoint 

the same accordingly, which it is hereby em- 
powered to do ; and that it shall be lawful for One com- 
any one commissioner to hear and determine raissioner 
out of Court, upon summons to the proper mJftcrrout 
parties, all matters and things relating to any of Court 
person whose estate shall, by an order to be"PO"»"™- 
made under this Act as hereinafter mentioned, ™°"^* 
have been vested in the provisional assignee of 
the said Court, or to his estate or effects, or the 
assignee or assignees thereof, except the hear- 
ing, rehearing, or any examination of any such 
person ; and the order made in any such behalf 
by such commissioner shall be of as full force 
and effect, to all intents and purposes, as if the 
same had been made by the said Court, unless 
the same shall, upon application to the said 
Court at the next following sitting thereof, be 
by the said Court rescinded or altered. 

XXIX. And be it enacted, that the said Court Court to sit 
for the Relief of Insolvent Debtors shall sit for ^'^'ce a 

week. 
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Power to 
regulate sit- 
tings other- 
wise during 
certain pe- 
riods. 



Commis- 
sioners to 
make cir- 
cuit. 



Power of 
corarois- 
sioner on 
circuit. 



the despatch of business twice at least in every 
week throughout the year, and one or more of 
the said commissioners shall attend for that 
purpose : provided nevertheless, that from and 
after the expiration of six weeks from the last 
day of Trinity term until the first day of No- 
vember in every year the said Court shall have 
full power and authority to regulate and appoint 
the sittings of the said Court, at such times as 
to the said Court shall appear fit and necessary 
for the due administration of justice in the said 
Court ; and that no adjournment of the said 
Court during the period aforesaid shall be at 
any time for more than six weeks. 

XXX. And be it enacted, that three of the 
said commissioners shall from time to time 
severally make circuits, and give their attend- 
ance at the several assize or other towns or 
places at which any prisoner or prisoners shall 
be ordered to appear, as hereinafter provided ; 
and that upon such prisoner's appearance be- 
fore such commissioner on his circuit, it shall 
be lawful for such commissioner to make all 
such orders, and to give all such directions, 
and to do all such matters and things requisite 
for the discharging or remanding of such pri- 
soner, and otherwise respecting such prisoner, 
and his schedule, and his creditors and as- 
signees, as the said Court for the Relief of In- 
solvent Debtors may make, give, or do in the 
matters of petitions heard by the said Court, 
according to this Act; and that in each and 
every matter to be heard and inquired into by 
such commissioner, according to the provisions 
of this Act, such commissioner shall have the 
same power as the said Court would have 
therein if the same were heard and inquired 
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into by the said Court ; and that all judgments, 
rules, orders, directions, and proceedings pro- 
nounced, made, and done in all and every the 
matters aforesaid by such commissioners, shall 
be transmitted to the said Court, signed by such 
commissioner, to be a record of the said Court, 
and to be kept as such among the records 
thereof. 

XXXL And be it enacted, that the said cir- Time and 
cuits shall be made tliree times in each year, if manner of 
requisite, and that the time and manner of ™*jg"^^**^" 
making the same, and the officers necessary to 
attend the commissioners thereupon, shall be 
regulated in such manner as shall be appointed 
by the commissioners of the said Court, with 
the approbation of one of Her Majesty's princi- 
pal secretaries of state for the time being ; and Travelling 
that it shall be lawful for the lord high trea- "/^^^^^ Vv 
surer or lords commissioners of Her Majesty's the'Sea- ^ 
treasury of the United Kingdom of Great Bri- surjr. 
tain and Ireland for the time being to direct that 
such sum or sums shall be paid as may appear 
fit and necessary for the defraying the travelling 
expenses of such commissioners and officers in 
execution of their duties under this Act ; and One com- 
that during the said circuits one of the said "emah" In '° 
commissioners shall be attendant and presiding London. 
in the said Court : provided always, that if on All commis- 
any particular occasion the said commissioners sioners may 
shall be of opinion that it would be expedient ^jJ^V^I^ 
that all the said commissioners should be absent cess'ary. 
from the said Court on circuits in different 
places at the same time, it shall be lawful for 
such commissioners to state such opinion, toge- 
ther with the grounds and reasons thereof, in 
writing, to one of Her Majesty's principal secre- 
taries of state for the time being ; and there- 

£ 5 
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upon, if such secretary of state shall approve 
thereof^ and such approval shall be notified in 
writing to such commissioners by such secretary 
of state, it shall be lawful for all the said com- 
missioners to be so absent from the said Court 
as aforesaid at the same time, in such places 
respectively as shall be so stated and approved, 
and for that purpose to adjourn the said Court 
for such time as shall be approved in and by 
such notification. 
Timeofcir- XXXII. And be it enacted^ that the said 
cujts to be Court for the Relief of Insolvent Debtors 
advertised, gj^g^]] ^j^use notice of the time and place or 
places of the attendance of such commissioner 
in each assize or other town or place, accord- 
ing to this Act, to be given in the London 
Gazette, and in some public journal or news- 
paper circulated in the county wherein such 
town or place is situate, once in each of the two 
weeks immediately preceding the time appointed 
Coratnis- fo^ such attendance: provided always, that if 
sioner not on the day appointed for such attendance such 
arriving, the commissioner shall not attend at theCourtHouse 
fctand ad- ^r Other place appointed for such attendance, 
journed. then and in every such case the Court to be 
held by such commissioners shall be considered 
asi adjourned to the ensuing day, not being a 
Sunday ; and if the ensuing day should be a 
Sunday, then to the next day, Monday, and so 
on from day to day until the said commissioner 
shall give his attendance ; and that all persons 
summoned or bound, or having occasion to at- 
tend such Court, shall thereupon be bound to 
attend the same, according^ to every such ad- 
journment, in the same manner in all respects as 
if the said commissioner had regularly sat and 
60 adjourned the said Court; and that when 
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such commissioner shall so give his attendance, 
be shall proceed to despatch the business of the 
said Court in the same manner in all respects 
as if he had regularly sat, and had himself made 
such adjournment or adjournments of the same ; 
and that he shall thereupon without delay state Caose of 
in writing the reason or cause which prevented non-arrival 
his attendance on the day appointed for such ^ J^"*^ 
attendance, and shall subscribe such statement, creurv of 
and shall send the same forthwith by Her Ma- >uite. 
jesty's post to one of Her Majesty's principal 
secretaries of state. 

XXXIII. And be it enacted, that if the chief in case of 
or other commissioner of the said Court for the »""«'» o^ « 
Relief of Insolvent Debtors shall at any time, not sl^on^r'ali- 
being the time of his circuit, be by illness or other person 
other reasonable cause for a time disabled from "^^J ^ ap- 
performing his duties, it shall be lawful for any l^^^^^ ^ 
fit person, being a barrister-at-law, and appointed duties. 
by one of Her Majesty's prinpipal secretaries of 
state, to execute the duties of such chief or 
other commissioner during such disability ; and 
if such disability shall occur during the time 
appointed for the circuit of such chief or other 
commissioner it shall be lawful for any fit per- 
son, being a barrister-at-law, and nominated by 
such chief or other commissioner, to execute 
the duties of such chief or other commissioner 
on such circuit as aforesaid during such dis- 
ability ; and that all things done according to 
the provisions of this Act by such person so 
nominated or appointed as aforesaid, as the case 
may be, during such disability as aforesaid, 
shall be good and valid to all intents and pur- 
poses as if the same had been done by such 
chief or other commissioner : provided always, 
that such chief or other commissioner, if such 
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disability as aforesaid shall occur during the 
time appointed for his circuit, shall forthwith 
state the same, together with the cause thereof, 
and such nomination, in writing, and shall sub- 
scribe such statement, and shall send the same 
forthwith by Her Majesty's post to one of Her 
Majesty's principal secretaries of state. 
No fees to XXXIV. And be it enacted, that no fee or 
be taken gratuity shall be received or taken by the said 
asXirSf ^°^^' ^^^ ^^^ Relief of Insolvent Debtors, or 
established. ^^Y oflScer thereof, of or from any person whom- 
soever, on any pretence whatsoever, except such 
fees as shall at any time be specified in a list 
thereof to be signed by the commissioners of 
the said Court, a copy of which list shall always 
be exposed to view in the office of the said 
Court. 
Persons im- XXXV. And be it enacted, that from and 
prisoned for ^f^g^ jj^e time appointed for the commencement 
appMo^tbe ^^ ^^'^ Act it shall be lawful for any person who 
Court in a shall be in actual custody within the walls of 
summarjr ; any prison in that part of the United Kingdom 
chYrge.' "' called England, upon any process whatsoever, 
for or by reason of any debt, damages, costs, 
sum or sums of money, or for or by reason of 
any contempt of any Court whatsoever for non- 
payment of any sum or sums of money, or of 
costs taxed or untaxed, either ordered to be 
paid, or to the payment of which such person 
would be liable in purging such contempt, or in 
any manner in consequence or by reason of 
Time of pe- such contempt, at any time within the space of 
tiiioning. fourteen days next after the commencement of 
the actual custody of such prisoner, whether 
such commencement shall have been in the same 
prison, or in any other prison, or the rules or 
liberties of any prison, or afterwards, if the said 
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Court shall in any case think reasonable to per- 
mit the same, to apply by petition in a sum- 
mary way to the said Court for the Relief of 
Insolvent Debtors for his discharge from such 
custody, according to the provisions of this Act; 
and in such petition shall be stated the time What shall 
and place of the first arrest of such prisoner in ^ ■'■''^ '" 
the cause or causes wherein he shall then be ^^^ "*"' 
detained, and the time of his commitment to 
the prison where he shall then be confined ; and 
if such prisoner shall not have been in the same 
custody from the time of such first arrest, then 
the means and manner by which the change of 
custody of such prisoner has taken place, and 
also the name or names of the person or per- 
sons at whose suit or prosecution such prisoner 
shall at the time of presenting such petition be 
detained in custody, and the amount of the debt 
or debts, sum or sums of money, and of such 
costs as aforesaid, so far as the amount of such 
costs is ascertained, for which he shall be so 
detained ; and such prisoner shall in such peti- 
tion state whether such prisoner has given no- 
tice to the keeper of the gaol or prison in which 
he shall be confined of his intention to present 
the said petition, which notice the said prisoner 
is hereby required to give in writing to the 
keeper of such gaol or prison ; and such pri- 
soner shall in such petition state that he is 
willing that all his real and personal estate and 
effects shall be vested in the provisional assig- 
nee for the time being of the estates and effects 
of insolvent debtors in England, according to 
the provisions of this Act, and shall pray to be 
discnarged from custody, and to have future 
Uberty of his person, against the demands for 
which such prisoner shall be then in custody, 
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and against the demands of all other persons 

who shall be or claim to be creditors of such 

prisoner at the time of presenting such petition ; 

Petition to which petition shall be subscribed by the said 

be signed prisoner, and shall forthwith be filed in the said 

and filed. Court. 

Detaining XXXVI. And be it enacted, that if any pri- 
creditors of soner who at the time appointed for the com- 
prisoners in mencement of this Act shall have been com- 
raay"appiy mitted to any prison or gaol, and charged in 
b^r petition execution for any debt, damages, or any costs, 
to Insolvent q,. ^^^ ^^ sums of money, or committed for or 

Court for an ^7 ''cason of any contempt of any Court what- 
order to vest soever for non-payment of any sum or sums of 
debtor's money, or of costs, taxed or untaxed, either or- 
provfsionai dcred to be paid, or to the payment of which 
assignee of such prisoner would be liable in purging such 
Court, contempt, or in any manner in consequence or 
by reason of such contempt, shall not, withfai 
twenty-one days next after the time appointed 
for the commencement of this Act, make satis- 
faction to the creditor or creditors at whose suit 
such prisoner shall have been so committed or 
charged in execution for such debt, damages, 
costs, sum or sums of money, or to the person 
or persons entitled to the money for the non- 
payment of which such prisoner shall have been 
in contempt, or to the payment of which such 
prisoner would be liable in consequence or by 
reason of such contempt ; or if any prisoner 
who after the time appointed for the commence- 
ment of this Act shall be committed to any pri- 
son or gaol, and charged in execution for any 
debt or damages, or any costs, or sum or sums 
of money, or committed for or by reason of any 
'such contempt as aforesaid, shall not, within 
twenty-one days next after such prisoner shall 
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be so committed or charged in execution as 
aforesaid, make satisfaction to the creditor or 
creditors at whose suit such prisoner shall have 
been so committed or charged in execution for 
such debt, damages, costs, sum or sums of 
money, or to the person or persons entitled to 
the money for non-payment of which such pri- 
soner shall have been in contempt, or to the 
payment of which such prisoner would be liable 
in consequence or by reason of such contempt ; 
then and in any of the said cases it shall be 
lawful for any such creditor or creditors, or 
person or persons entitled to such money as 
aforesaid, to apply by petition in a summary 
way to the said Court for the Relief of Insolvent 
Debtors for an order vesting the real and per- 
sonal estate and effects of such prisoner in the 
provisional assignee for the time being of the 
estates and effects of insolvent debtors in Eng- 
land, according to the provisions of this Act ; 
and such petition shall be signed by the party 
or parties so applying ; and in such petition 
shall be stated the time and place of the com- 
mitment or charge in execution of such prisoner 
at the suit of the party or parties so applying, 
and the amount of the debt or sum of money 
for which such prisoner shall have been so com- 
mitted or charged in execution ; and such peti- 
tion shall be supported by such evidence, by 
affidavit or otherwise, of the truth of the mat- 
ters therein stated, as the said Court shall think 
fit to require ; and the party or parties pre- 
senting such petition shall thereby state that he 
or they is or are desirous that such prisoner 
should be ordered to file a schedule of his pro^ 
perty, according* to the provisions of this Act, 
and should thereupon be brought up before the 
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said Courts to be dealt with according to the 

provisions of this Act; and such petition and 

the evidence in support thereof shall forthwith 

be filed in the said Court ; and the said Court 

shall and may require such prisoner to file his 

schedule, and shall and may cause such prisoner 

to be brought up to be dealt with according to 

this Act, and all things to be done thereupon or 

preparatory thereto as in other cases, according 

to this Act. 

Prisoner'* XXXVII. And be it enacted, that upon the 

estate and filing of such petition by such prisoner, or on 

^^f^t^w* ar' *^^ filing of such petition by such creditor or 

ing apparel, Creditors as aforesaid, and the evidence in sup- 

&c. not ex- port thereof, as the case may be, it shall be 

estate, to solvent Debtors, and such Court is hereby 
be vested in authorized and required, to order that all the 
provisional ^.^^j ^^^^ personal estate and effects of such pri- 
order of the soner, both within this realm and abroad, except 
Court. the wearing apparel, bedding, and other such 
necessaries of such person and his family, and 
the working tools and implements of such pri- 
soner, not exceeding in the whole the value of 
twenty pounds, and all the future estate, right, 
title, interest, and trust of such prisoner in or 
to any real and personal estate and effects with- 
in this realm or abroad which such prisoner may 
purchase, or which may revert, descend, be de- 
vised or bequeathed, or come to him, before he 
shall become entitled to his final discharge in 
pursuance of this Act, according to the adjudi- 
cation made in that behalf; or in case such pri- 
soner shall obtain his full discharge from custody 
without any adjudication being made by the said 
Court, then before such prisoner shall be so 
fully discharged from custody ; and all debts 
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due or growing due to such prisoner, or to be 
due to him or her before such discharge as 
aforesaid, shall be vested in the provisional as- 
signee for the time being of the estates and 
euects of insolvent debtors in England, and 
such order shall be entered of record in the 
same Court, and such notice thereof shall be 
published As the said Court shall direct; and 
such order when so made shall, without any 
conveyance or assignment, vest all the real and 
personal estate and effects of such prisoner, and 
all such future real and personal estate and 
efiects as aforesaid, of every nature and kind 
whatsoever, and all such debts as aforesaid, in 
the said provisional assignee : provided always, 
that in case the petition of any such prisoner 
shall be dismissed by the said Court, such vest- 
ing order made in pursuance of such petition 
shall from and after such dismission be null and 
void to all intents and purposes : provided also, 
that in case any such vesting order as aforesaid 
shall become null and void by the dismission of 
the prisoner's petition, all the acts theretofore 
done by the said provisional assignee, or any 
person or persons acting under his authority, 
according to the provisions of this Act, shall be 
good and valid ; and no action or suit shall be 
commenced against such provisional assignee, 
nor against any person duly acting under his 
authority, except to recover any property, estate, 
money, or effects of such prisoner detained after 
an order made by the said Court for the delivery 
thereof, and demand made thereupon : provided 
also, that when such vesting order shall have 
been made on the petition of a creditor as afore- 
said, it shall be lawful for the said Court, if it 
shall seem just and right, but not without proof 
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made to the satisfaction of the said Court of the 
consent of the petitioning creditor^ to make order 
declaring such vesting order to be null and void, 
and the same shall thereupon be null and void 
to all intents and purposes. 

XXXVIII. And be it enacted, that no pri- 
soner shall upon his own petition be entitled to 
the benefit of this Act who shall not be at the 
time of filing his petition, and during all the 
proceedings thereon, in actual custody within 
the walls of the prison, without any intermission 
of such imprisonment by leave of any Court or 
otherwise : provided always, that if, after any 
such prisoner- shall have obtained an order to 
be brought up in order to be dealt with accord- 
ing to the provisions of this Act, it shall appear 
to the satisfaction of the said Court, by the oath 
or affidavit of a physician, surgeon, or apothe- 
cary, and such other evidence as the said Court 
may require, that such prisoner cannot continue 
to reside within the walls of any such prison 
without serious injury to the health of such pri- 
soner, or that, for the sake of the health of the 
prisoners in general, it is necessary that the 
number thereof within the walls of any such 
prison should be reduced, it shall be lawful for 
the said Court to dispense with such actual cus- 
tody of any such prisoner within the walls as is 
hereinbefore mentioned ; provided that if any 
such prisoner, having obtained such dispensa- 
tion, shall go beyond the rules and liberties in 
which he shall in pursuance thereof be confined, 
such prisoner shall thereby be deprived of all 
benefit of this Act: provided also, that after 
any order shall have been made under this Act 
directing any insolvent to be brought up in order 
to be dealt with according to the provisions of 
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this Act, it shall be lawful for the said Court for »oncr to be 
the Relief of Insolvent Debtors, if such Court ^n^hu^lnd- 
shall think fit so to do, and on such notice to jng sureties 
the detaining creditor or creditors of such in- to attend at 
solvent as the said Court shall deem proper, to *'•«*»"»« ""^ 
direct such insolvent to be discharged out of hearing, 
custody, on his finding two sufficient sureties to 
enter into a recognizance to the provisional assig- 
nee of the said Court in such sum as the said Court 
shall think fit, with a condition that such insol- 
vent shall duly appear at the time and place 
fixed for the hearing of such insolvent, and on 
every adjourned hearing, and shall abide by the 
final judgment of the said Court or a commis* 
sioner thereof on his circuit, or such justices as 
hereinafter mentioned, and on such other terms 
(if any) as the said Court shall think fit to im- 
pose, and to issue a warrant directed to the 
gaoler ordering the discharge of such insolvent 
from custody accordingly, and that after such 
discharge such insolvent shall be free frem arrest 
or imprisonment by any creditor whose debt 
shall be specified in the schedule filed by such 
insolvent as hereinafter mentioned until the 
time appointed for the hearing of such insolvent, 
and for such further time (if any) as the said 
Court shall by indorsement on such order from 
time to time appoint: provided- always never- 
theless, that in case any insolvent so discharged 
out of custody shall not duly appear at the time 
and place fixed for the hearing or any adjourned 
hearing of such insolvent (not being prevented 
by illness or other lawful impediment, to be al- 
lowed of by the said Court) the recognizance so 
entered into shall be forfeited, and the amount 
secured thereby shall be recoverable in a sum- 
mary way by a distress and sale of the goods 
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and chattels of such sureties as the said Court 
shall by their order direct ; and the amount so 
recovered shall be applied for the benefit of the 
creditors of such insolvent in like manner as if 
the same were part of his estate and effects ; and 
the said Court may also issue a warrant autho- 
rizing any person or persons to be therein named 
to apprehend and arrest such insolvent^ and de- 
liver him into the custody of the gaoler or 
keeper in whose custody such prisoner was at 
the time when he was so discharged as afore- 
said ; and such gaoler or keeper is hereby re- 
quired to receive such prisoner again into his 
custody ; and all detainers which were in force 
against him at the time of such discharge, or 
which shall have since been duly lodged against 
him, shall thereupon be deemed to be in force: 
provided further, that any insolvent so discharged 
out of custody as aforesaid shall on his appear- 
ing before the said Court or commissioner or 
justices be deemed and considered, for all the 
purposes of this Act, in the custody in which he 
was at the time he was so discharged. 
Filing peti- XXXIX. And be it enacted, that the filing 
tion an aci of the petition of every person in actual custody, 
rupt*cy,"if ^^^ shall be subject to the laws concerning 
acted upon bankrupts, and who shall apply by petition to 
within a the Said Court for his discharge from custody, 
thne -"in according to this Act, shall be accounted and 
which case adjudged an act of bankruptcy from the time of 
order avoid' filing such petition ; and that any fiat in bank- 
^^' ruptcy issuing against such person and under 

which he shall be declared bankrupt before the 
time appointed by the said Court, and advertised 
in the London Gazette, for such prisoner to be 
brought up to be dealt with according to this 
Act, or at any time within two calendar months 
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from the time of making any such order as 
aforesaid^ whether upon the petition of such 
prisoner or the petition of any such creditor as 
aforesaid^ shall have the effect of divesting the 
said real and personal estate and effects of such 
person out of the said provisional assignee : 
provided always^ that the filing of such petition 
shall not be deemed an act of bankruptcy unless 
such person be so declared bankrupt before the 
time so advertised as aforesaid, or within such 
two calendar months as aforesaid ; but that 
every such order as aforesaid shall be good and 
valid notwithstanding any fiat in bankruptcy 
under which such person shall be declared 
bankrupt after the time so advertised as afore- 
said, and after the expiration of such two calen- 
dar months as aforesaid. 

XL. Provided always, and be it enacted, that Order to be 
where the order vesting the estate and effects of fi'ed 
any such prisoner in the provisional assignee of a|J,^id"d\) 
the said Court, in pursuance of the provisions coromission 
of this Act, shall be or become void by reason of bank- 
of such prisoner being declared bankrupt within "^"P'^^ » 
such period as above mentioned, or being an 
uncertificated bankrupt at the time of such order, 
the said order shall nevertheless, together with 
the petition of such prisoner, if any, remain of 
record in the said Court ; and the said Court and Court 
shall and may require such prisoner to file his •*»»[! P"^- 
schedule, and shall and may cause such pri- and adjod^ 
soner to be brought up to be dealt with accord- cate as in 
ing to this Act, and all things to be done there- o^**®*" «»*«*• 
upon or preparatory thereto, as in other cases, 
according to this Act ; and the said Court shall 
and may, at any time when it shall seem fit, 
appoint other assignee or assignees in such case 
in the same manner as in other cases ; and that 



94 ABOLITION OF ARREST 

If insolvent if, at any time after such vesting order shall 
obtains \m jjg^y^ heen made, such prisoner shall obtain his 
the rights'of certificate under any such fiat in bankruptcy, 
assignees the rights, powers, title, and interest of the pro- 
^^*bL*^y*^' visional assignee and other assignee or as- 
same as in signees appointed under this Act, in, over, and 
other cases, respecting any property, real or personal, what- 
soever, remaining to such prisoner after the ob- 
taining of such certificate, or thereafter in any 
way coming to him, and under or in pursuance 
of the warrant of attorney to be executed by 
such prisoner under the provisions of this Act, 
shall from and after the obtaining of such cer- 
tificate be the same as if the vesting order made 
under this Act had been valid at the time of the 
Not to affect making thereof: provided always, that nothing 
title of as- herein contained shall be construed to afifect the 
b^nkru °^or *^^'^' rights, and interests of the assignees under 
operation of any such fiat in bankruptcy, or to alter or 
certificate, diminish the effect of any such certificate as 
aforesaid, but that the title, rights, and interests 
of such last-mentioned assignees, and the benefit 
of such certificate to such prisoner, shall be the 
same to all intents and purposes as if this Act 
had not been made. 
Prisoner not XLI. And be it enacted, that no prisoner 
*h ^^ ^H*f ^^°s® estate shall by an order under this Act 
wa^nf of "^ hsive been vested in the said provisional assignee 
plaintiff shall, after the making of such order, be dis- 
proceeding charged out of custody, as to any action, suit, 
in IS ac- ^^ process for or concerning any debt, sum of 
money, damages, or claim, with respect to which 
an adjudication can, under the provisions of this 
Act, be made by or by virtue of any supersedeas, 
judgment of non-pros, or judgment as in the 
case of a nonsuit, for want of the plaintiff or 



tion. 
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plaintiffs in such action, suit, or process pro- 
ceeding therein. 

XLII. And be it enacted, that it shall be Provisional 
lawful for the provisional assignee of the said assignee to 
Court for the Relief of Insolvent Debtors to take ^^^^ P"»«»- 

!_• in i_ n Sionof 

possession himseli, or by means oi a messenger esutes, &c. 
of the said Court, or other person or persons vested in 
appointed by him, of all the real and personal j'mV"** 
estate and effects of every such prisoner, vested if the Court 
in such provisional assignee by virtue of any direct* ; 
such order as aforesaid ; and, if the said Court 
shall so order, to sell or othervfrise dispose of 
such goods, chattels, and personal estate, or 
any part thereof, and of the real estate of such 
prisoner, according to the provisions hereinafter 
made with regard to the sale of such real estate, 
and out of the proceeds of such real and perso- pa.ving the 
nal estate to defray, in the first place, all such t^xpence* 
costs and expences of taking possession or of ""^^j" .P*^*^' 
seizing and selling the same, as shall be allowed 
by the said Court, and to account for the pro- 
duce of such sale or disposition to the said 
Court ; and it shall be lawful for the said pro- to sue in his 
visional assignee to sue in his own name, if the !**^" "J{"**' 
said Court shall so order, for the recovering, directs. "'"^ 
obtaining, and enforcing of any estates, debts, 
effects, or rights of any such prisoner ; and all Property 
and every the real and personal estate, money, ^f'^^^ ^" 
and effects, vested in or possessed by such pro- h'^ju^e"-^ 
visional assignee by virtue of such order as sor in office. 
aforesaid, shall not remain in him if he shall re- 
sign or be removed from his office, nor in his 
heirs, executors, or administrators in case of his 
death, but shall in every such case go to and be 
vested in his successor in office appointed by 
the said Court as aforesaid. 
XLIII. And be it further enacted, that the said Court may 
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order an ai- Court for the Relief of Insolvent Debtors may 
lowanceto order and direct such provisional assis^nee as 

prisoner /• •! i_ • • 

during his a*oresaid, or such assignee or assignees as are 
confine- hereinafter mentioned, to pay to any such pri- 
ment, or for goner, out of his or her estate and effects, such 
schedule.^ allowance for his or her support and mainte- 
nance during such prisoner's imprisonment, and 
previous to the adjudication in the matter of his 
petition, or for the expence of making out and 
filing his schedule, as to the said Court shall 
seem reasonable and fit. 
Where XLIV. Provided always, and be it enacted, 

discharged ^^^^ ^^ ^^®® ^'^y Prisoner as to whose estate and 
outofcus- effects any such vesting order as aforesaid shall 
tody, acu of have been made shall by the consent or default 
t"be"vaiid ^^ ^^® detaining creditor or creditors be dis- 
charged out of custody without any adjudication 
being made in that behalf by the said Court for 
the Relief of Insolvent Debtors, all the acts done 
before such discharge by the said provisional 
assignee, or other assignee or assignees ap- 
pointed as hereinafter provided, or other person 
or persons acting under his or their authority, 
according to the provisions of this Act, shall be 
^**h^^°" good and valid; and that in such case, or in 
brought ^^^^ ^^^'^ vesting order as aforesaid shall be 
against avoided by any fiat in bankruptcy thereafter is- 
them where suing against such prisoner, as hereinbefore 
iTafoided! Provided, no action or suit shall be commenced 
against such provisional assignee, or against 
any assignee or assignees appointed under this 
Act, nor against any person duly acting under 
his or their authority, except to recover any 
property, estate, money, or effects of such pri- 
soner, detained after an order made by the said 
Court for the delivery thereof and demand made 
thereupon. 
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XLV. And be it enacted, that it shall be Power of 
lawful for the said Court for the Relief of Insol- Insol'^en* 
vent Debtors, at any time after the making any CounSap- 
such vesting order as aforesaid as to the same point assig- 
Court shall seem expedient, to appoint a proper "««?■• 
person or persons to be assignee or assignees of 
the estate and effects of such prisoner for the 
purposes of this Act ; and when such assignee 
or assignees shall have signified to the said 
Court his or their acceptance of the said appoint- 
ment, the estate, effects, rights, and powers of 
such prisoner vested in such provisional assig- 
nee as aforesaid shall immediately, by virtue of 
such appointment, and without any conveyance 
or assignment, vest in the said assignee or as- 
signees, in trust for the benefit of the creditors 
of such prisoner, in respect of or in proportion 
to their respective debts, according to the provi- 
sions of this Act ; and every such appointment 
shall after such acceptance thereof be entered of 
record of the said Court, and such notice thereof 
shall be published as the said Court shall direct ; 
and every person so appointed assignee shall be 
deemed to be an officer of the said Court, and 
shall be liable as such to the control thereof: 
provided always, that it shall be lawful for the 
said Court to direct any fee or remuneration for 
the performance of duties in getting in and dis- 
tributing the estate of any insolvent debtor, 
whether by any assignee or by the provisional 
assignee, in case of such distribution being 
effected without the appointment of any other 
assignee, which shall not exceed the rate of five 
per centum on the sum received as produce of 
such estate. 

XL VI. And be it enacted, that a copy of any cerrificd 
order under this Act vesting the estate andcopjof 

F 
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order and effects of any prisoner in the provisional assig- 
appoint- jjge Qf thg estates and effects of insolvent debtors, 
^J^ or of the appointment, under the provision last 
hereinbefore contained, of an assignee or assig- 
nees of such estate and effects, such copy being 
made upon parchment^ and purporting to have 
the certificate of the provisional assignee of the 
said Court, or his deputy appointed for that 
purpose, endorsed thereon, and to be sealed 
with the seal of the said Court, shall in all 
Courts and places, and without further pro(tf, 
be recognized and received as sufficient evidence 
of such order and appointment respectively hav- 
ing been made, and of the title of the provi- 
sional assignee, and of such other assignee or 
Proviso for assignees respectively, under the same : pro- 
registry, vided always, that where, according to any laws 
now in force, any conveyance or assignment of 
any real or personal property of an insolvent 
debtor would be required to be registered, en- 
rolled, or recorded in any registry office in 
England, Wales, or Ireland, or in any regista7 
office. Court, or other place in Scotland, or any 
of the dominions, plantations, or colonies be- 
longing to Her Majesty, then and in every such 
case such certified copy as hereinbefore is de- 
scribed of such order under this Act, vesting 
the estate and effects of any prisoner in the pro- 
visional assignee of the said Insolvent Debtors' 
Court, and a like certified copy of the appoint- 
ment of an assignee or assignees under this Act 
(if any such appointment shall have been made), 
shall be registered in the registry office, Court, 
or place wherein such conveyance or assign- 
ment as last aforesaid would require to be regis* 
tered, enrolled, or recorded; and the registry 
hereby directed shall have the like effect, to an 
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intents and purposes^ as the registry^ enrolment, 
or recording of such conveyance or assignment 
as last aforesaid would have had ; and the title 
of any purchaser of any such property as last 
aforesaid for valuable consideration, without no- 
tice of any such order or appointment as afore- 
8£ud, who shall have duly registered, enrolled^ 
or recorded his purchase deed previously to the 
registry hereby directed, shall not be invalidated 
by reason of such order as aforesaid, or the ap- 
pointment of an assignee or assignees as afore- 
said, or the vesting of such property in him or 
them consequent thereupon respectively, unless 
a certified copy of such orders and a certified 
copy of such appointment, if any, shall be regis- 
tered as aforesaid within the times following; 
(that is to say) as regards the United Kingdom 
of Great Britain and Ireland, within two months 
after the date of such order and appointment 
respectively, and as regards all other places 
within twelve months from the date thereof re- 
spectively. 

XLVII. And be it further enacted, that the Sale of es- 
assignee or assignees of the estate and efiects ^te and ef- 
of any such prisoner shall, with all convenient JJ^ade^rn*-* 
speed after his or their appointment, use his or mediately. 
their best endeavours to receive and get in the 
estate and efiects of such prisoner, and shall 
with all convenient speed make sale of all such 
estate and efiects; and if such prisoner shall 
be interested in or entitled to any real estate, 
either in possession, reversion, or expectancy, 
such real estate, within the space of six months 
after the appointment of such assignee or as- 
signees, or within such other time as the said 
Court shall direct, shall be sold by public auc- 
tion, in such manner, and at such place or 

f2 
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Creditors places^ as shall thirty days before any such sale 
^ ™*tif^ ^^ approved, in writing under their hands, by 
ade^of re°a? *^® major part in value of the creditors of such 
estete. prisoner entitled to the benefit thereof, who 
shall meet together on notice of such meeting, 
Meeting to published fourteen days previous thereto in the 
tjsed/*'' London Gazette, and also in some daily news- 
paper printed and published in London or within 
the bills of mortality, if the prisoner before his 
or her going to prison resided in London or 
within the bills of mortality, and if such prisoner 
resided elsewhere within the United Kingdom, 
then in some printed newspaper which shall be 
generally circulated in or near the place where 
Assignee such prisoner resided at the time aforesaid ; and 
rwider"or ^^ ^^^^ ^"^^ prisoner shall be entitled to any 
convey copyhold or customary estate, a certified copy 
copyhold or of such vesting order as aforesaid, and a like 
cstatT*'^^ certified copy of the appointment of such as- 
signee or assignees as aforesaid, shall be entered 
on the court rolls of the manor of which such 
copyhold or customary estate shall be holden, 
and thereupon it shall be lawful for such as- 
signee or assignees to surrender or convey such 
copyhold or customary estate to any purchaser 
or purchasers of the same from such assignee 
or assignees, as the said Court shall direct; 
and the rents and profits thereof shall be in 
the meantime received by such assignee or as- 
signees for the benefit of the creditors of such 
{)risoner, without prejudice nevertheless to the 
ord or lords of the manor of which any such 
copyhold or customary estate shall be holden. 
Discretion aLVIIL And whereas persons whose estates 
to the"dis^* ^^V ^Y ^^ Order under this Act have been vested 
posalof pro- in the said provisional assignee may be entitled 
pertyincer- iQ annuities for their own lives, or other un- 

tain cases. 
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certain interests, or to reversionary or contin- 
gent interests^ or to property under such cir- 
cumstances that the immediate sale thereof for 
payment of their debts may be very prejudicial 
to them^ and deprive them of the means of sub- 
sistence which they might otherwise have, after 
payment of their debts ; and it may be proper 
in some cases to authorize the raising of money 
by way of mortgage for payment of the debts 
or part of the debts of such person, instead of 
selling the property of such person for that pur- 
pose; be it enacted, that in all such cases it 
shall be lawful for the said Court to take into 
consideration all circumstances affecting the pro- 
perty of any such person ; and if it shall ap- 
pear to the said Court that it would be reason- 
able to make any special order touching the 
same, it shall be lawful for the said Court so to 
do, and to direct that such property as it may 
be expedient not to sell, or not to sell immedi- 
ately, according to the provisions of this Act, 
shall not be so sold, and from time to time to 
order and direct in what manner such property 
shall be managed for the benefit of the cre- 
ditors of such person, until the same can be 
properly sold, or until payment of all such cre- 
ditors, according to the provisions of this Act, 
shall have been made, and to make such orders 
touching the sale or disposition of such property 
as to the said Court shall seem reasonable, 
considering the rights of the creditors of such 
person to payment of their demands, and the 
future benefit of such person after payment of 
his debts, and upon such terms and conditions 
with respect to the allowance of interest on 
debts not bearing interest, or other circum- 
stances, as to the said Court shall seem just; 



100 ABOLITION OF ARREST 

Property and if it shall appear to the said Court that 
™*?,*'® . the debts of such person can be discharsced by 

mortgaged « •■ti n ^ 

if more be- means of money raised by way ot mortgage on 
ncficial. any property of such person, instead of raising 
the same by sale, it shall be lawful for the said 
Court so to order, and to give all necessary 
directions for such purpose, and generally to 
direct all things which may be proper for the 
discharge of the debts of such person in such 
manner as mav be most consistent with the in- 
terests of such person in any surplus of his or 
her effects after payment of such debts. 
Assignees XLIX. And be it enacted, that all powers 
may exe- yested in any such prisoner whose estate shall 
whiduhe" ^Y ^" order under this Act have been vested in 
iosoWent the provisional assignee which such prisoner 
"*^g***^*^® might legally execute for his own bene6t (ex- 
fw Ws own cept the right of nomination to any vacant ec- 
benefit. clesiastical benefice) shall be and are hereby 
vested in the assignee or assignees of the real 
and personal estate of such prisoner by virtue 
of this Act, to be by such assignee or assignees 
executed for the benefit of all and every the 
creditors of such prisoner under this Act, in 
such manner as such prisoner might have exe*^ 
cuted the same. 

This enactment is borrowed from the 8£d section 
of the Bankrupt Act, 6 Geo. IV. c. 16, and sub- 
stituted for the 22d section of the expired Act 7 
Geo. IV. c. 57 1 which after recitiiMr " that many 
persons who may petition the said Court for relief 
may be seised or possessed of lands, tenements, and 
hereditaments, to hold for the term of their natural 
lives, with power of granting leases and taking 
fines, reserving small rents on such estate for one, 
two, or three lives in possession or reversion, or for 
some number of years determinable upon lives, or 
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have powers over such real or personal estate which 
such persons could execute for their own advantage, 
and which said powers ought, on such persons pe- 
titioning the said Court for relief under the Act, to 
be executed for the benefit of the creditors of such 
persons," enacts '< that in every such case all and 
every the powers of leasing such lands, tenements, 
and hereditaments, and all other such powers as 
aforesaid over such real or personal estates which 
are or shall be vested in any prisoner who shall pe- 
tition the said Court for relief under the Act, and 
idl trusts or powers tvhatever vested in such prisoner, 
or created for his or her use or benefit, which such 
prisoner might legally execute for his or hei' own 
benefit (except the right of nomination to any vacant 
ecclesiastical benefice), shall he and are hereby vested 
in the assignee or assignees of the real and personal 
estate of such prisoner, by virtue of this Act, so far 
as such prisoner could by law vest such power in 
any person to whom he or she might lawfully have 
conveyed such property to be by sitch assignee or 
assignees executed for the benefit of all and every the 
creditors of such prisoner under this Act," This sec- 
tion, it will be observed, is only a compression of 
the former ; every word of importance is to be 
found there ; and the intermediate phrase, " so far 
as such," &c., if it mean any thing, is equivalent, it 
would seem, to the concluding phrase of this enact- 
ment, *' in such manner as such prisoner might have 
executed the same.** The enactment in the Bank- 
rupt Act was suggested by the case of Thorpe v. 
Goodall(o), which decided that a bankrupt who was 
seised for life, with a general power of appointment, 
and with remainder, in default of appointment, to 
the heirs o£ his body, could not be compelled, by 
decree in equity, to execute such power in favour 
of his creditors. The section above quoted has 
never been held to extend to estates tail. It could 



(•) 1 Rose, 40, 270 ; 17 Ves. 386. 
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not, before the passing of the stat. 3 & 4 Will. IV. 
c. 74 ; and that statute only " substitutes" a more 
simple mode of assurance for the fine and recovery, 
by means of which a tenant in tail might before 
have disposed of the estate. It occurs in almost the 
same language in the Bankrupt Act, where it was 
inserted for die same purpose ; and if it had been 
sufficient to confer on the assignees the power of 
disposition which a tenant in tail has under the sta- 
tute 3 & 4 Will. IV. c. 74, the 55th and seven fol- 
lowing sections of that statute were unnecessary. 
The statute De Donis remains in force except so far 
as it is repealed by these enactments ; and it seems 
clear that the estate of the issue in tail cannot be 
divested under the general words of this enactment, 
which plainly refer to express powers, and not to 
that power of disposition which the statute has 
annexed as an incident to the estate. 

There is no other section which can in any way 
be looked to as giving the assignee of an insolvent 
debtor a right to deal with estates tail beyond the 
life interest of the insolvent. The only medium 
through which he can reach them is the judgment 
to be entered up on the warrant of attorney ; and 
it seems at least doubtful whether this must not 
yield in priority to every outstanding judgment of 
a private creditor {p)» 

Where lease L. And be it enacted, that in all cases in 
accepted by which any such prisoner shall be entitled to 

assignees, i *^ i.r i jt_* 

the insoi- ^^7 le^ise or agreement tor a lease, and his as- 
vent not signeo or assignees shall accept the same, and 
liable for ^hc benefit thereof, as part of such prisoner's 
estate and effects, the said prisoner shall not be 
or be deemed to be liable to pay any subsequent 
rent to which his discharge, adjudicated ac- 
cording to this Act, may not apply, nor be in 
any manner sued after such acceptance in re- 

(p) See notes to sections 11 and IS. 
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spect or by reason of any subsequent non-ob- 
servance or non-performance of the conditions^ 
covenants, or agreements therein contained : 
provided, that in all such cases as aforesaid it Assignees 
shall be lawful for the lessor, or person agree- «<>* Meter- 
ing to make such lease, his heirs, executors, "i°\"8 ^ 

1 • • ^ ^ . ' .« . % J . ' whether ta 

administrators, or assigns, ii the said assignee accept the 
or assignees shall decline, upon his or their lease, the 
being required so to do, to determine whether ^®"^^ ™*^^ 
he or they will or will not accept such lease or Court, 
agreement for a lease, to apply to the said 
Court, praying that he or they may either so 
accept the same, or deliver up such lease or 
agreement for a lease, and the possession of the 
premises demised or intended to be demised; 
and the said Court shall thereupon make such 
order as in all the circumstances of the case 
shall seem meet and just, and such order shall 
be binding on all parties. 

This section protects the insolvent only in the 
event of the assignees accepting the lease, or in the 
event of their declining to accept, and the lessor ob- 
taining a surrender. If the former decline, and the 
latter refuse to take a surrender, the insolvent re- 
mains liable. The 6 Geo. IV. c. 16, s. 75, give« 
a bankrupt power to rid himself of future responsi- 
bility, by delivering up a lease which his assignees 
decline to accept. 

LI. And be it enacted, that it shall be lawful Assignees 
for the assignee or assignees of any such pri- ™*7 ""* '" 
soner, and such assignee or assignees is and are J,ame8*r" 
hereby empowered, to sue from time to time as 
there may be occasion, in his or their own name 
or names, for the recovery, obtaining, and en- 
forcing of any estate, effects, or rights of such 
prisoner, but in trust for the benefit of the cre- 
ditors of such prisoner, according to the provi- 

T 5 
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ment stocks, funds, or annuities, or any of the 
stock of any public company, either in England, 
Scotland, or Ireland, standing in his own name 
in his own right, it shall be lawful for the said 
Court for the Relief of Insolvent Debtors, when- 
ever it shall deem fit so to do, to order all 
persons whose act or consent is thereto neces- 
sary to transfer the same into the name of such 
assignee or assignees as aforesaid ; and all such 
persons whose act or consent is so necessary as 
aforesaid are hereby indemnified for all things 
done or permitted pursuant to such order. 
Assignees LV. And be it enacted, that nothing in this 
to extend\o -^^^ Contained shall extend to entitle the as- 
the income signee or assignees of the estate and effects df 
of a benefice any such prisoner, being a beneficed clergyman 
or curacy. ^^ curate, to the income of such benefice or 
Sequestra- curacy, for the purposes of this Act : provided 
^*°"fit^ f always, that it snail be lawful for such assignee 
benefice ^^ assignees to apply for and obtain a seques- 
may be ob- tration of the profits of any such benefice, for 
tamed. ^j^g payment of the debts of such prisoner ; and 
the order appointing an assignee or assignees of 
such prisoner, in pursuance of this Act, shall be 
a sufficient warrant for the granting of such 
sequestration, without any writ or other pro- 
ceedings to authorize the same ; and such se- 
questration shall accordingly be issued, as the 
same might have been issued upon any writ of 
levari facias, founded upon any judgment against 
such prisoner. 

Under the corresponding section in the expired 
Act (q), the title of the assignees to a sequestration 
commenced with the order of adjudication, and 
therefore a creditor who had commenced his action 

(q) Section 28. 
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<ifier the imprisonment of the insolvent, obtained 
judgment and procured a sequestration of his be- 
nefice before adjudication, was held entitled to 
priority over the assignees, who were considered to 
stand in the situation of judgment creditors from the 
time of adjudication, and to have no other right of 
priority. " When this case was last argued,'* ob- 
served Patteson, J., " I thought that a decision 
such as I am now obliged to come to would be so 
much at variance with the whole object of the Act, 
that I wished to see if any clause could be pointed 
out which would enable us to arrive at a different 
conclusion. I was much struck with the argument 
urged on behalf of the assignees, that by the 28th 
section, their hands are tied until adjudication, 
while other creditors have notice, and are at liberty 
to proceed against the benefice, and I should have 
been glad to find any words in the Act showing this 
not to be so. But on looking into it, no such words 
are to be found. I see the inconvenience which 
follows, but that is a matter to be provided for by 
the legislature (r)." Notwithstanding this intima- 
tion, the evil has not been effectually remedied. 
The only difference between the two enactments is, 
that here the order of appointment is substituted for 
the order of adjudication ; the power is not given 
to the provisional assignee ; there is no other clause 
bearing upon the subject ; and therefore a creditor 
who takes care to issue a writ of sequestration 
before the appointment, will secure the payment of 
his debt in full to the prejudice of all the other cre- 
ditors. 

LVI. And be it enacted, that nothing in this Assignees 
Act contained shall extend to entitle the as- power not 
signee or assignees of the estate and effects ofj?"^®"^**^ 
any such prisoner, being or having been an pension of 
officer of the army or navy, or an officer or navaJ, mi- 
clerk, or otherwise employed or engaged in the ^^^((^^^J 

■ iicers. 

(r) Bishop v. Hatch, 1 Ad. & Ell. 171. 
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service of Her Majesty^ in the customs or ex- 
cise, or any civil office^ or other department 
whatsoever, or being or having been in the 
naval or military service of the East India Com- 
pany, or an officer or clerk or otherwise em- 
ployed or engaged in the service of the court 
of directors of the said company, or being other- 
wise in the enjoyment of any pension whatever 
under any department of Her Majesty's govern- 
ment or from the said court of durectors^ to the 
pay, half-pay, salary, emoluments, or pension of 
any such prisoner, for the purposes of this Act: 
Portion of provided always, that it shall be lawful for the 
Son may^be ^^^^ Court to order such portion of the pay, 
obtained on half-pay, salary, emoluments, or pension of any 
application, guch prisoner, as on communication from the 
said Court to the Secretary at War, or the 
Lords Commissioners of the Admiralty, or the 
commissioners of the customs or excise, or the 
chief officer of the department to which such 
prisoner may belong or have belonged, or(*) 
under which such pay, half-pay, salary, emolu- 
ments, or pension may be enjoyed by such pri- 
soner, or the said court of directors, he or they 
may respectively, under his or their hands or 
under the hand of his or their chief secretary, or 
other chief officer for the time being, consent to in 
writing, to be paid to such assignee or assignees, 
in order that the same may be applied in pay- 
ment of the debts of such prisoner ; and such 
order and consent being lodged in the office of 
Her Majesty's paymaster-general, or of the 
secretary of the said court of directors, or of any 
other officer or person appointed to pay, or 
paying, any such pay, half-pay, salary, emolu- 
ments, or pension, such portion of the said pay, 

(<) As to the effect of this word see Cooke's Insolvent Prac- 
tice, p. 41, n. 
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half-pay, salary, emoluments, or pension as 
shall be specified in such order and consent 
shall be paid to the said assignee or assignees, 
until the said Court shall make order to the 
contrary. 

LVII. And be it enacted, that if any such Goods in 
prisoner shall, at the time of his arrest, or other possession 
commencement of his imprisonment, by the con- ^heJJfo "h^ 
sent and permission of the true owner thereof, was reputed 
have in his possession, order, or disposition any owner, to be 
goods or chattels whereof such prisoner was re- ^^^^^^ ^^^ 
puted owner, or whereof he had taken upon him 
the sale, alteration, or disposition as owner, the 
same shall be deemed to be the property of such 
prisoner, so as to become vested in the provi- 
sional assignee of the said Court by the order 
made in pursuance of this Act ; provided that No assign- 
no transfer or assignment of any ship or vessel, mentofves- 
or any share thereof, made as a security for any ^ 4")^*^^4 ^ 
debt or debts, either by way of mortgage or as- c. 55, to be 
signment, duly registered according to the pro- affected. 
visions of an act made in the session of parlia- 
ment held in the third and fourth years of the 
reign of His late Majesty King William the 
Fourth, intituled Jin Act for the registering of 
British Vessels, shall be invalidated or affected 
by reason of such possession, order, or disposi- 
tion of the same as aforesaid. 

Arrest or other commencement of his imprisonment,'] 
— For the meaning of this phrase see note to sec- 
tion 61. If the goods be hand fde handed over to 
or taken possession of by the owner at any time, 
even a day before the commencement of the impri- 
sonment, they cannot be taken (0 ; nor if they come 
into the insolvent's possession afterwards (u). 

(jt) Jones V. Dw^rer, 15 East, 21 ; Arbooin v. Williams, R. & 
M. 7«. 
(tt) Lyon V. Weldon, 2 Bing. 334. 
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By the consent and 'permission of the true owner,'\ 
— The enactment operates as a penalty upon him 
for enabling another to impose on the world a false 
appearance of credit and responsibility. If there- 
fore the insolvent acquired the goods in the charac- 
ter of executor, trustee, partner, tenant in common, 
&c., here, as he has the legal property, as no act of 
the owner concurred to vest the possession in him, 
as he could not dissent (4:), the penalty does not 
attach. So if he had endeavoured ineffectually to 
get the goods out of the hands of the insolvent, or 
if he did not or could not know that they were in 
his hands, he is not prejudiced (^). The true owner, 
for the purposes of this section, is the person who 
has the leffal title and right of possession. Where a 
trustee sold the lease of a brewhouse and plant, 
which he held in that character, and let the pur- 
chaser into possession before payment, who subse- 
quently became bankrupt, the assignees were held 
entitled to the goods (;;;). But the consent must 
move from the true legal owner, not from a party 
who was permitted by him to deal with them as his 
own (a). 

Possession^ order^ or dispositum,"] — The language 
of the old enactment in the Bankrupt Act, 21 Jac. I. 
c. 19, s. 11, was, *' possession, order, and disposi- 
tion," which seems to have occasioned some per- 
plexity. In one case it was said they must relate 
to some authority over the property between bare 
possession and general dominion (&); and conse- 

»- "" 

(x) Wynch V, Keeley, 1 T. R. 6l9 ; Gardner v. Rowe, 2 Sim. 
&c S. 346 ; Ex parte Eliis, 1 Atk. 101 ; Bennet v. Davis, 2 P. 
Wras. 318; Coldwell v. Gregory, 1 Price, 119; Lett w. Cowley, 
7 Taunt. 169. 

(y) Smith v. Topping, 2 N. & M. 421 ; 5 B. & Ad. 674 ; 
£x parte Moldank, 3 Dea. & Chit. 351 ; Frazer v. Swansea 
Canal Co., 3 N. & M. 391. 

(s) Ex parte Dale, Buck, 265. 

(a) Frazer v, Swansea Canal Co., 3 N. & M. 391 ; 1 Ad. & 
EI. 354. 

(6) L'Apostre v, Le Plaistrier, 1 P, Wras. 318. 
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quently that goods sent to a trader with a bare 
authority to sell, were not within the clause. This 
construction went far to neutralize the enactment, 
and therefore in a subsequent case the principle 
was said to be, that where, by the consent and per- 
mission of the true owner, a trader in possession 
has the apparent ownership, and incidental to that 
the order and disposition of them, and no other cir- 
cumstances appear to control such apparent owner- 
ship, and to show that he is not the real owner, the 
goods are forfeited (c). This construction, however, 
makes the latter words surplusage The change 
of " and" into " or" in the last Bankrupt Act and 
the expired Act, indicates perhaps that both were 
wrong. The words seem to point to two kinds of 
possession ; the one an actual, manual possession ; 
and the other constructive or symbolical. The goods 
may be in the shop or warehouse of the insolvent, 
or they may be in the warehouse of another, or at 
sea, and he may hold the bill of lading. The pos- 
session of the symbol or representative in the one 
case may afford as strong a presumption of ownership 
as the possession of the goods in the other. The 
language seems designed to reach both these, as 
well as chattels which are not in their nature capa- 
ble of manual possession, as book debts and choses 
in action generally. 

Goods and chattels,'] — Chattels real are not within 
the Act (cf), nor fixtures (e), whether removable as 
between landlord and tenant or not(y*), nor shares 
in an incorporated company who are seised of real 
estate (g)y unless by the act constituting the com- 



(c) Horn v. Baker, 9 East, 2t5. 

(d) Roe V. Galliers, 2 T. R. 183 ; £x parte Rucker, 3 Dea. 
& Chit. 704. 

(e) Clark v. Crownshaw, 3 B. & Ad. 804; Horn v. Baker, 
tupra; Ex parte Wilson, 4 Dea. & Chit. 143; Boydell v. 
M'Michael, 3 Tjr. 974; Hubbard v. Bagshaw, 4 Sim. 396; 
Coombs V. Beaumont, 2 N. & M. 235. 

(/) Doe V. Beaumont, 5 B. & Ad. 72. 

(g) Ex parte Vauxhall Bridge Co. 1 G. & J. 101. 
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pany they are deemed personal estate (h). But the 
statute extends to stock in the public funds (t), book 
debts (A;), bonds, bills of exchange, and other choses 
in action (I). 

Whereof such prisoner was reputed owner, 1^ — Re- 

Eutation of ownership is not a &ct to be proved, 
ut an inference of fact for the jury, to be 
drawn from all the circumstances attending the 
possession (m)» It is sufficient that the insolvent 
nad such a possession of such goods as would rea- 
sonably induce a creditor to believe that he was the 
owner of them. Whether there is any evidence to 
warrant an inference of reputed ownership, is al- 
ways a question of law for the Court in this as in 
all other cases ; whether that evidence is sufficient 
for the purpose, is for the jury. Therefore where 
a tenant had the possession of machinery and im- 
plements for working a colliery under a demise of 
the colliery, and had merely a qualified property in 
them subject to the terms of the lease ; though the 
jury found that the tenant was the reputed owner, 
the Court directed a verdict to be entered for the 
defendant (n). 

Bare reputation, unsupported by facts, amounts 
to nothing (o) ; on the other hand, if the facts are 
sufficient to warrant a presumption of ownership, 
the fact of reputation need not be proved, but 
it is competent for the defendant to give In evi- 
dence a contrary reputation (p). The possession 
of furniture in a house, in parts where it is usual to 
let houses ready furnished, would be no more evi- 



(K) £x parte Lancaster Canal Company, 1 Moiu & B. 94 ; 
Ex parte Valiance, 3 Mont. & Ay. 224. 

(») Brown v, Bellaris, 5 Mad. 53. 

(k) Ryall v. Rolle, 1 Ves. 348. 

(0 Hornblower ». Proud, 2 B. & A. 327 ; Ryall «. Rolle, 
1 Ves. 348. 

(m) See Walker v. Barnell, Doug. 303. 

<n) Storerv. Hunter, 3 B. & C. 468. 

(o) Oliver v. Bartlett, 1 B. & B. 269. 

(p) Gurrv. Rutton, Holt, 907. 
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deuce of a right to the furniture than of a right to the 
faou8e(9) : though the case may be different in places 
where do such custom exists. 

The possession of merchandize by a factor (r) or 
warehouseman («), of bills and other securities by 
bankers (l)» of goods by pawnbrokers, &c., affords 
of itself no evidence of ownership, because it is 
well known that such persons are entrusted with 
such property in the course of business. 

The mere possession of goods in the shop of a 
tradesman in the ordinary course of a business is 
frimd facie evidence for the assignees under the 
statute (t«) ; and therefore goods sent to a trader on 
sale or return, have been held to pass to his as- 
signees (jr); but where the trader received the 
goods the evening before his bankruptcy, but never 
unpacked them, nor opened his shop afterwards, it « 
was holden that they did not pass to his assig- 
nees (^). 

Where the insolvent has once been the owner of 
the goods, the onus of proving a change of posses- 
sion lies on the claimant (^r). What is sufficient 
evidence for this purpose depends upon the circum- 
stances of the case. There must of course be a 
delivery in law, so as to vest the property in the 
vendee, or the question cannot arise under this sec- 
tion. But, besides this, something must be done 
by which the public at large may be informed 



(jO See Walker v. BurneU, tupra ; Lingham v. Biggs, 1 B. 
6c P. 88; £x parte Harling. SDea. & Chit. 389; Watson v. 
Peacbe, 1 Scolt, 149 ; 1 Bing. N. R. S«7. 

(r) GarreU v. CoUiam, B. N. P. 43 ; £z parte Chion, 3 P. 
Wms. 187 ; Ex parte Moldant, 3 Dea. & Chit 351. 

<s) Body V. Esdaile, 1 C. & P. 62. 

(t) Ex parte Aikin, 'i Mad. 192 ; Ex parte Pease, 19Ves.49 ; 
£x parte Smith, Buck, 355 ; Giles v. Perkins, 9 East, 12. 

(u) 2 Stark, on Erid. 108. 

(x) Livesey v. Hood, 2 Camp. 83 ; q^iore, Delauney v. Barker, 
2 SUrk. 539. 

(y) Gibson v. Bray, 8 Taunt. 76. 

(z) Lingard v. Messiter, 1 B. & C. 308. 
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of the change of property. Where A., a spirit 
merchant, had sold to B. several casks of brandy, 
some of which were in his own vaults, and others 
in the vaults of a regular warehouse-keeper, and 
the casks were to remain there till the vendee could 
conveniently remove them, and A. became a bank- 
rupt before any removal or notice to the warehouse- 
man, it was held that they passed to the assignees (a). 
In this case it was notorious to persons in the trade 
where these parties resided that such sale had taken 
place, and the purchaser had put his mark on the 
casks, but there was nothing to indicate to the 
public the fact (6). So where hops had been sold, 
but were suffered to remain in the warehouse of the 
vendor, at a rent, according to the custom of the 
trade, undistinguished from the rest of the stock, 
the assignees of the vendor were held entitled to 
them(c). And on the same ground the machinery 
of a manufacturer which had been taken in execu- 
tion, and transferred to the creditor under a bill of 
sale from the sheriff, but retained by the debtor at 
an annual rent, were held to pass to the assignees, 
though he had marked them with his initials (d). 
But where a gentleman purchased of a wine mer- 
chant a pipe of wine, had it bottled, and each bottle 
sealed with his own seal, but left it for his conveni- 
ence in the merchant's cellar, to which the public 
had access, in a particular bin by itself, it was held to 
be protected (e). And where a carriage, finished and 
paid for, but suffered to remain on the maker's 
premises at the request of the owner, on account of 
his being about to go abroad, was put into the front 
shop, and offered for sale by the maker, it was held 
not to pass to his assignees (/). 

A debt due to the insolvent may be assigned 

(a) Knowlesv. fiorsfall, 5 B. & A. IS-l-. 
(6) But see Watson v, Peache, 1 Scott, 149. 

(c) Thackwaite v. Cock, S Taunt. 487. 

(d) Lingard v. Messiter, 2 D. & R. 495 ; 1 B. & C. 308. 

(e) £x parte Marrable, 1 G. & J. 403. 

(/) Bartram v. Payne, 3 C. & P. 175 ; and see Carrulfaers 
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either by deed, or by a parol or verbal assign- 
ment ; but in order to protect it from the assignees 
under this section, notice should be given to the 
debtor (^), though if he have knowledge by any 
means of the assignment, it will be sufficient to 
take it from '' the order or disposition" of the in- 
solvent. In a recent case the defendant advanced 
to the insolvent 105/. on a verbal agreement 
that he should be repaid out of a debt of 404/. 
which was owing to him from the estate of A .^ a 
bankrupt, and the dividends thereon. The solicitor 
to A.'s commission was privy to the bargain, but it 
did not appear that he acted for A/s assignees, or 
that they knew of the transaction till after the in- 
solvent's imprisonment, within three months of 
which the latter gave defendant a written order on 
A.'s assignees to pay the 105/. to the defendant; 
and afterwards, but before the arrest, he assigned 
in writing to the defendant the debt and dividends, 
and on the same day proved for the first time the 
debt against A.'s estate. The dividends amounted 
to 80/., which the defendant received from the as- 
signees. In an action subsequently brought by the 
assignees of the insolvent to recover back this 
money, it was held, 1 . That though the transfer of 
the debt within three months would have been void, 
yet that the verbal agreement made before that pe- 
riod, and when the prisoner was solvent, was sufH- 

v. Payne, 5 Bing. S70. See as to property leased, Horn v. 
Baker, 9 East, 315 ', Siorer v. Hunter, 3 H. & C. 368 ; Clark v. 
Cronnshavr, 3 B. & Ad. 804 ; Sinclair v. Stevenson, 2 Bing. 514 ; 
Hickenbotbam v. Groves, S C. & P. 492 -, Muller v. Moss, 1 M. 
6c S. 335 ; Bryson v. Wylie, 1 B. & P. 83, note ; Lingham v. 
Biggs, Id. 82. Goods sold but not delivered, Wood v. Wood, 
1 C. & P. 59 ; Carvalho v. Burn, 4 B. & Ad. 38? ; Miles v. 
Gorton, 2 C. & M. 504; Clark v. Spence, 4 Ad. & £1.448. 
Goods remaining in debtor's possession after execution, Lingard 
V. Messiter, 1 B. & C. 308 -, Jackson v. Irvin, 2 Campb. 48 ; 
Toussaint v. Hartop, Holt, 335 ; Manton v. Moore, 7 T. R. 67 ; 
Burr V. Creethey, 7 Moore, 368; Daker v.Hasler, 9 Bing. 479. 
(g) Hunt V. Mortimer, 10 B. & C. 47 ; Dean v. James, 1 N. 
6c M. 393 ; £x parte Monro, Buck, 300 ; Mayer v. Sefton, 
f Stark. 274; Back v. Lee, 3 N. 6c M. 580. 
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cient to pass the debt ; and the assent of A. or his 
assignees was not necessary to give the defendant 
an equitable title : and 2. That the debt was not in 
the ** order or disposition** of the insolvent, as the 
knowledge of the solicitor to the commission was 
tantamount to notice to the assignees (h). But 
where a policy of assurance was deposited by way 
of equitable mortgage, it was held, that the onus 
did not lie on the mortgagee to show that notice of 
the deposit was given to the office, but on the as- 
signees to show that it was not(»). 

S^bl'lvaU^ LVIII. And be it enacted, that no distress 

ble for more or distresses for rent made and levied after the 

than one arrest or other commencement of the imprison- 

year s rent. jj,g,rj^ ^f ^ny person whose estate shall, by any 

such order as aforesaid, have been vested in the 

provisional assignee, upon the goods or effects 

of any such person, shall be available for more 

than one year's rent accrued prior to the making 

of such order, but that the landlord or party to 

whom the rent shall be due shall and may be a 

creditor for the overplus of the rent due, and for 

which the distress shall not be available, and 



(h) Tibbitts v. George, 5 Ad. & El. 107. 

(i) Ex parte Stevens, 4 Dea. & Chit. 117 ; see further as to 
notice. Ex parte Stright, 2 Dea. & Chit. 314; Smith v. Smith, 
i3 C. & M. 231, 4 Tyr. 52 ; Ex parte Newton, 4 Dea. & Chit 
138 ; Ex parte Carbis, 4 Dea. & Chit. 354 ; Ex parte Watkins, 
1 Mont. &c Ay. 689 ; Ex parte Masterman, 2 Mont. & Ay. 209; 
£x parte Waithman, 2 Mont. & Aj. 364, 4 Dea. & Chit. 412; 
Ex parte Buckridge, 1 Dea. 131 ; Ex parte Douglas, 3 Dea. & 
Chit. 310; Gardner v. Lacklan, 6 Sim. 417 ; Ex parte Bignold, 
3 Mont & Ay. 13. Transfer of dock warrants, &c., Ridoat v, 
Doyd, 1 Mont. 103 ; Ex parte Davenport, 1 Dea, & Chii. 397; 
1 Mont & B.165; Greening v. Clark, 4 B. & C. 316 ; Lucas 
V. Dorrien, 7 Taunt. 278 ; Winks v. Hassall, 9 B. & C. 372 ; 
Tucker V. Ruston, 2 C. & P. 86; Townley v. Crump, 4 Ad. & 
El. 58 ; Ex parte Richardson, Buck, 480. 
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entitled to all the provisions made for creditors 
by this Act. 

The distress must be made as well as levied^ 
afterwards, to come within this enactment; there- 
fore if a landlord distrains before the arrest or im- 
prisonment, he will be entitled to the whole rent 
due, though the goods are not sold till afler the 
petition (k). 

LIX. And be it enacted, that if any such pri- Voluntary 
soner shall, before or after his or her imprison- fr'^nd'^ent 
ment, being in insolvent circumstances, volun- and void as 
tarily convey, assign, transfer, charge, deliver, against as- 
or make over any estate, real or personal, secu- "8nc"» 
rity for money, bond, bill, note, money, pro- 
perty, goods, or effects whatsoever, to any 
creditor or creditors, or to any person or per- 
sons in trust for, or to or for the use, benefit, or 
advantage of any creditor or creditors, every 
such conveyance, assignment, transfer, charge, 
delivery, and making over shall be deemed and 
is hereby declared to be fraudulent and void as 
against the provisional or other assignee or as- 
signees of such prisoner appointed under this 
Act : provided always, that no such conveyance, 
assignment, transfer, charge, delivery, or making 
over shall be so deemed fraudulent and void, 
unless made within three months before the 
commencement of such imprisonment, or with 
the view or intention, by the party so convey- 
ing, assigning, transferring, charging, delivering, 
or making over, of petitioning the said Court 
for his discharge from custody under this Act. 

The word " voluntarily " is held to denote an 
assignment made without such valuable considera- 
tion as is sufficient to induce a party acting really 

(fc) Wray v. Earl Egremont, 1 N. & M. 188. 
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and bond fide under the influence of Such considera- 
tion, or an assignment made in favour of a particu- 
lar creditor spontaneously, and without any pressure 
on his part to obtain it. Therefore, where A. and B. 
being creditors to a considerable amount, A. ad- 
vanced the insolvent the further sum of 70Z. to in- 
duce him to assign over his property to them as a 
security, as well for that as also for their debts ; it 
was held, no fraud being suggested, that this as- 
signment was not voluntary within the meaning of 
the Act (l). Nor is a transfer made upon a well- 
grounded apprehension of arrest {in) , But a war- 
rant of attorney given without pressure for a hmA 
fide debt, and authorizing immediate execution, is 
void (n), as well as a voluntary payment to a credi- 
tor (o). And where a person took from an insolvent 
a pawnbroker's duplicate for a harp, which he took 
out of pawn, it was held that he had no lien thereon 
against the assignee ( p). But the Court of Queen's 
Bench has expressed a strong opinion that there 
must be some act of the party to bring the case 
within this section, and that merely suffering a 
judgment by default for a bond fide debt, though in- 
tended to give a preference to the particular credi- 
tor, will not make it void (o). And it lies upon the 
assignees, who seek to avoid the " charge," to prove 
that it was voluntary (r). 

Unless made within three months before^ 4"^.] — This 
expression would seem to exclude a conveyance 
made during the imprisonment ; but the meaning is, 
that all conveyances &c. made within a period 
commencing at three months before the imprison- 
ment shall be void, and that if made before that 

(0 Aroell V. Bean, 1 M. & Sc. 151 ; 8 Bing. 87. 
(m) Corbould v. Broadharst, 1 M. & Hob. 189. 

in) Sharp v. Thomas, 6 Bing. 416. 
o) Herbert v. Wilcox, 6 Bing. 203. 
(p) Ayling v. Williams, 5 C. & P. 399. 
(q) Thorpe v. Eyre, 3 N. & M. 214; 1 Ad. & Ell. 926. 
(r) Doe V, Gillett, 1 Tyr. & G. 114. 
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period, they shall also be void if the party was then 
insolvent, and made it with a view to petitioning 
the Court for his discharge («). What shall be 
deemed the commencement of the imprisonment, 
see note to sect. Gl, infra, 

LX. And whereas an act passed in the third Provisions 
year of the reign of His late Majesty King °^|q^* *' 
George the Fourth, intituled An Act for pre- tended to 
venting Frauds upon Creditors by secret War^ the assig- 
rants of Attorney to confess Judgment : And "®.®' °J ''** 
whereas it is expedient to extend the provisions 
of such act ; be it therefore enacted, that the 
last-mentioned act shall extend to the provi- 
sional or other assignee or assignees of every 
prisoner whose estate shall after the expiration 
of twenty-one days next after his execution of 
such warrant of attorney, or giving of such cog- 
novit actionem as therein mentioned, be vested 
in the provisional assignee of the said Court for 
the Relief of Insolvent Debtors by virtue of this 
Act, as if the last-mentioned act had been ex- 
pressly herein enacted ; and every such warrant 
of attorney, and judgment and execution there- 
on, and every such cognovit actionem, and judg- 
ment entered up thereon, and execution taken 
out on such judgment, as are declared by the 
last-mentioned act to be fraudulent and void 
against the assignees mentioned therein, shall 
be deemed equally fraudulent and void against 
the provisional or other assignee or assignees of 
such prisoner, appointed under this Act, and 
such provisional or other assignee or assignees 
shall be entitled to recover back and receive, for 
the use of the creditors of such prisoner, all 

(f ) Beckc V, Smith, 2 M. & W. 191 ; Wainwright v. Miles, 
3 M. & Sc. 215. 
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and every the monies levied and efifects seized 
under or by virtue of any such judgment or exe- 
cution. 
v\rarrant of LXI. And be it further enacted^ that in all 
attornej cases where any prisoner whose estate shall 
vit actionem have been vested in the said provisional Jissig- 
nottobe nee under this Act shall have executed any 
*^J^^P°" warrant of attorney to confess judgment^ or shaH 
g^^of in- have given any cognovit actionem, or bill of sale, 
soirent whether for a valuable consideration or other- 
afterhisim-^yjgg no person shall, after the commencement 

prisonment. n V . *^ . j. r "l • ^ -i i.* 

of the imprisonment 01 such prisoner, avail him- 
self or hersdf of any execution issued or to be 
issued upon any judgment obtained or to be eb* 
tained upon such warrant of attorney or tM)gno- 
vit actionem, or of such bill of sale, eidier by 
seizure and sale of the property of such priscmer, 
or any part thereof, or by sale of such property 
theretofore seized, or any part thereof, but that 
any person or persons to whom any sum or 
sums^of money Sail be due in re^^ct <rf any 
such warrant of attorney or cognovit actionem, 
or of such biU of sale, shall and may be a credi- 
tor or creditors for the same under this Act 

A clause to the same effect as this existed in £he 
Bankrupt Act(0» but the legislature has recendy 
thought fit to modify its rigor, with respect to the 
creditors of a bapkrupt ; yet it is re-enacted against 
the creditors of an insolvent debtor. The 1 WiU. 
IV. c. 7, s. 7, recites, that by reason of such pro- 
vision, plaintiffs have been and may be deterred 
from accepting a cognovit actionem with stay of exe- 
cution, whereby the expense of further proceedings 
in such action might have been and may be saved 
or diminished, and then enacts, for remedy thereof, 



(t) 6 Geo. IV. c. 16, s. 108. 



ON MESNE PROCESS, &C. ISS 

^ that no judgment signed or execation issued afber 
the passing of this Act on a cognovit actionem signed 
after declaration filed or delivered, or judgment by 
default, confession or nU dicitf according to the 
practice of the Court, in any action commenced ad- 
versely, and not by collusion, for the purpose of 
fraudulent preference, shall be deemed or taken to 
be within the provision of the said recited act." 

The enactment is confined to executions on war- 
rants of attorney and cognoxfkSf as to which the vest- 
ing order operates as a supersedeas ; and therefore 
if the sheriff sell die goods afterwards, though the 
kvy were made befcnre, he will be liable in trover 
to the assignees (tc). And the title of the assignee 
xelates back to the date of the imprisonment, so 
that if the money was paid to the execution creditor 
a^r the imprisonment, the assignees subsequently 
appointed may recover it in an action for money 
had and received (x). But upon a judgment on a 
verdict, or even it would seem by default, execution 
may be issued after the imprisonment, and wiU be 
good against the assignees if levied before the order 
is made {y). 

Commemcement of the imprisoMment,'\ — In Yapp o. 
Harrington (2), the insolvent was arrested on the 5th 
of November, but the commitment to prison was 
delayed till the 12th, and the jury found that in 
the interval he was in custody, not of the sheriff's 
officer, but of a friend of the officer, and no excuse 
was suggested for the delay. The defendant, who 
held a warrant of attorney, signed judgment, issued a 
Jf. fa, thereon, and completed the levy between the 
5di and the l^h. An action being brought by the 
assignee to recover back the amount, the question 
was, whether the arrest or the commitment was 

(tt) Groves v. Cowhani, 10 Blng. 5 -, Kelsey v. Minter, 1 
Bing. N. K. 731. 

(x) Guy V. Hitchcock, 5 N. & M. 660, 
ly) See Bishop v. Hatch, 1 Ad. & Eli. 171. 
.(«) 3 B. N. C. 907, 

g2 
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the comraenceraent of the imprisonment. In giving 
judgment, Tindal, C. J. observed, " the difficulty 
arises from the introduction of the word * arrest' in 
the SOth and 31st sections" (the 57th and 58th of 
this Act) ; " that in each of these two sections, the 
arrest of the prisoner is made the limit of time after 
which certain consequences therein respectively de- 
scribed are to follow, must, we think, be admitted. 
Nay, further, it must be admitted also that the 
arrest of the prisoner is one of the modes by which 
his imprisonment may be commenced for the pur- 
poses of these sections. Whether the insertion of 
the word * arrest ' as one of the modes of imprison- 
ment in the 30th and 31st sections^ and the omission 
of it in the 34th section, (similar to the one in ques- 
tion,) arose from inaccuracy or from any intended 
distinction, may be doubted, though certainly it is 
very difficult to see any reason for the distinction. 
And, upon the whole, we think that the proper 
construction of these sections is^ that where the 
actual imprisonment within the four walls of the 
prison follows upon the arrest, as one continuous 
act within the usual time allowed and required by 
law and the course of practice, there the arrest shall 
be taken to be the commencement of the imprison- 
ment ; but where, after the arrest is made, any 
delay, not sanctioned by due course of law, takes 
place before the actual commitment of the defend- 
ant to prison, such as by the favour of the plaintiff, 
or the negligent or permissive escape of the pri- 
soner, or any other cause of the same nature, there, 
not the arrest, but the actual coming within the 
walls of the prison, is, within the meaning of the 
statute, the commencement of such imprisonment.'* 
The execution was consequently held valid. But in 
Stevens v, Jackson (a), where the defendant was dan- 
gerously ill in bed at the time of the arrest, and was 
not taken to prison till a week afterwards, the delay 

(a) 1 Marsh. 469. 



ON MESNE PROCESS, &C. 126 

was held reasonable. This decision was recognized 
and confirmed in the above case. These observa- 
tions are equally applicable to this, as to the ex- 
pired act. 

By seizure and sale,"] — These words are restric- 
tive to such writs whereof both seizure and sale are 
necessary to complete the execution. Hence it 
was held, that the assignees could not set aside a 
sequestration granted to a creditor upon a judgment 
on a warrant of attorney (6). For the same reason 
an elegit would be valid, though a^ fieri facias would 
not. 

LXII. And be it further enacted, that the said Assignees 
provisional assignee shall keep account from day *** fi*eac- 
to day, the same to be of record in the said Court, ^"" 
of all monies received and paid, and of every 
thing done by him and under him in the matter 
of every estate of any such prisoner vested in 
him, and shall make oath of the truth of every 
such account as often as he shall be duly re- 
quired so to do ; and that every other assignee 
of any such estate at the end of three months at 
the farthest from the time of his appointment, or 
sooner if the said Court shall direct, and so from 
time to time as occasion shall require or the said 
Court shall direct, shall make up an account of 
such estate, and make oath in writing, before 
any person before whom affidavits are by this 
Act directed to be sworn, that such account con- 
tains a fair, just, and particular account of the 
estate and effects of such prisoner got in by or 
for such assignee, and of all payments necessa- 
rily made or deducted therefrom, and of all ex- 
penses sought to be allowed in respect thereof, 
up to the time of filing such account, or to some 
ulterior time, if need be; which account so sworn, 

(h) Bishop V. Hatch, 1 Ad. & Eil. 171, 
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together with a minute concerning the probable 
assets of the estate (if any), shall be filed with 
the proper officer of the said Court, and there- 
upon and at the time of so filing the same ap- 
pointment shall be made for the examination of 
such accounts, and for taxation of all costs and 
AccoQDts to charges claimed by such assignee ; and exami- 
be audited, nation shall be had of the proceedings of the 
said provisional assignee^ or of any other assig- 
nee or assignees, as the case may be, and of all 
the matters of his or their account, by the Court 
or a commissioner thereof, or an examiner duly 
appointed, before any such assignee shall pro- 
Debts to be ^^^^ ^^ ^ dividend; and if upon such examination 
ascertained there shall appear to be in the hands of such 
and divi- assignee or assignees any balance wherevirith a 
dend made, jj^ijend may be made, proceedings shall be had 
forthwith under the direction of the said Court 
for making such dividend, and also, when it shall 
appear necessary, for correcting and ascertaining 
the list of creditors entitled to receive the same; 
and notice of any meeting ordered to be held for 
such ascertaining of debts or for declaring divi- 
dend thereupon, or for both purposes, shall be 
given for such time and place and in such man- 
ner as the said Court shall at any tim6 or in any 
How divi- case direct ; and in case such dividend shall be 
dend to be made before adjudication shall have been made 
™* ^' with respect to such prisoner as hereinafter 
provided, the same shall be made amongst the 
creditors of such prisoner who shall prove their 
debts in pursuance of any order of the said 
Court to be made in that behalf; and in case 
such dividend shall be made after such adjudi- 
cation, the same shall be made amongst the 
creditors of such prisoner whose debts shall be 
admitted in his or her schedule so sworn to as 
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l^reinafter directed, and amongst such other 
creditors (if any) who shall prove their debts in 
madftner affxresaidy in proportion to the amount 
of the debts so proved, and so admitted and 
{coved respectively, as the case may be: pro* Court may 
vided always^ that if any sueh prisoner^ creditor^ examine 
OK assignee shall object in whole or in part to ed**l;faimr' 
any debt tendered to be so proved as aforesaid, 
or to any debt mentioned in the schedule of such 
prisoner, or if any person whose demand is stated 
IB such schedule, but is not admitted therein to 
the extent of such demand, shall claim to be 
admitted as a creditor for the whole of such de- 
mand, or for more thereof than is so admitted, 
the said objections anc| claims shall, upon appli- 
cation duly made, be examined into by the said 
Court or a commissioner thereof on his circuit ; 
and the said Court or commissioner may, if it 
shall seem fit, refer the examination of the same 
to an officer of the said Court, or to an examiner 
duly appointed in pursuance of this Act ; and 
the said Court or commissioner, and such offices 
or examiner to whom such ref(»:ence shall have 
been made, shall have full power for the purpose 
aforesaid to require and compel the production 
of all books, papers, and writings which may be 
necessary to be produced, as well by the person 
daiming such debt as by such prisoner, or his 
or h&t a^ignee or assignees, credit(»r or creditors, 
and to examine all such persons and their wit- 
nesises upon oath, as the nature of the case may 
require, and to take all other measures necessary 
for the due investigation of such objections and 
claims ; and the decision of the said Court or 
eommissioi^r thereupon shall be conclusive with 
respect to the title of any such creditcxr or cre- 
ditors to bis, her, or their share of such dividend 
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under the provisions of such act : provided 
always^ that if in any case it shall appear expe- 
dient that the proof of any debt or debts should 
be required to be made at any earlier or other 
period than as aforesaid, it shall be lawful at any 
time for the said Court, by notice as may be 
directed in that behalf, to cause all or any of the 
creditors to prove their debts in such manner as 
the said Court or a commissioner thereof shall 
require, and to decide upon such debts, and the 
rights to receive dividends thereupon, and to do 
all things requisite thereto as aforesaid. 

LXIII. And be it further enacted, that in case 
such prisoner, or any of his or her creditors, or 
the said Court, shall at any time be dissatis- 
fied with the account of any such assignee or 
assignees so rendered upon oath as aforesaid, 
and it shall appear to the said Court that the 
matters of such account require a fuller or fur- 
ther examination ; or in case any such assignee 
or assignees shall neglect to render such account, 
or shall neglect to dispose of the property or 
collect the effects of such prisoner, or shall in 
any manner waste or mismanage the estate or 
effects of such prisoner, or neglect to make a due 
distribution thereof, it shall be lawful for the 
said Court to require such assignee or assignees 
to render such account on oath as is directed 
by this Act, if not before rendered, and for the 
said Court or any commissioner thereof on his 
circuit to examine or further examine any ac- 
count so rendered, and to inquire into any waste, 
mismanagement, or neglect of the estate and 
effects of such prisoner, and, if it shall seem fit, 
to order that it shall be referred to an officer of 
the said Court, or to an examiner duly appointed 
in pursuance of this Act, to investigate the ac- 
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counts of such assignee or assignees so rendered 
as aforesaid, together with all matters brought 
forward in objection thereto, and to examine 
into the truth thereof, and to report thereon to 
the said Court or commissioner; and it shall 
and may be lawful for the said Court or commis- 
sioner, or such officer or examiner, upon such 
reference as aforesaid, to require and compel the 
production of all books, papers, and writings 
necessary for such purposes, and to summon all 
parties before him or them, and to examine all 
parties and their witnesses on oath, as the case 
may require ; and the said Court or commissioner 
shall and may take all such measures as shall be 
necessary for the compelling of the rendering of 
such account and for the due investigation there- 
of, and shall have power to disallow any charge 
or charges in such account which it shall appear 
to the said Court or commissioner ought not in 
fairness to be allowed, and to ascertain the pro- 
duce of the estate and effects of any such prisoner 
to be divided among his or her creditors, and to 
direct the distribution thereof, and to take all 
such measures and make such orders as shall 
be necessary for compelling the proper disposi- 
tion and distribution thereof, and to award costs 
against any of the parties as justice shall require; 
and that if it shall appear to the said Court or Coart may 
commissioner upon any examination of the mat- cj'a'ge as- 
ters of account that any such assignee or assig- jo^^r cent, 
nees shall have wilfully retained in his or their on money ' 
hands, or otherwise employed for his or their ^'j^'*'*^'^ 
own benefit, any sum or sums of money part of ***°®^* 
or being the produce of such estate or effects, 
the said Court or commissioner shall have power 
and authority to order such assignee or assignees 
to be charged in his or their accounts wiSk the 

g5 
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estate of such prisoner with such sum or sums 
of money as shall be equal to the amount of in- 
teresty computed at a rate not exceeding twenty 
pounds per centum per annumj on all sums of 
money appearing to the said Court or commis- 
sioner to be so retained or employed by him or 
them for the time or times during which *he or 
they shall have so retained or employed the 
same ; and the said Court shall in pursuance of 
such order charge such assignee or assignees in 
their accounts with such sum or sums of money 
accordingly; and the decisions of the said Court 
or commissioner upon all such matters shall be 
final and conclusive. 
Assignees LXIV. And be it iurther enacted^ that in all 
to pay un- cases where any dividend or dividends have re- 
d Wdends «»a^^d i» ^^ ^ands of any assignee or assignees 
into Court, for the space of twelve months next fidlowing 
the declaring thereof5 such dividend or dividends 
shall be paid by such assignee or assignees into 
the said Court, to be placed to the credit of the 
proper party or parties in that behalf under such 
estate : {provided always, that it shall be lawful 
for the said Court or a commissioner th^ec^ at 
any time, although such twelve months may not 
have expired^ if it shall seem fit, to direct that 
all unpaid and unclaimed dividends, together 
with the balance remaining in the hands of any 
assignee or assignees, shall be paid forthwith 
into the said Court to the credit of the said 
estate or of the particular creditors thereof, as 
the case may be. 
Court nmj LXV. And be it further enacted, that in case 
remove as- j^y ^ggignee of the estate and effects of any 
appofntnew ^uch prisoner so ai^ointed as aforesaid shall be 
assignees, unwilling to act, or in case of the death, inca- 
pacity, disability, misG(mduct, or absence firon 
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the realm of any such assignee, or other cause 
of unfitness appearing to the said Court, it shall 
be lawful to and for any creditor or creditors of 
sueh prisoner to apply to the said Court to ap- 
point a new assignee or assignees with like 
powers and authorities as are given by this Act 
to the assignee or as^gnees hereinbefore men- 
tioned; and that the said Court shall have 
power to remove such assignees^ and to appoint 
such new assignee or assignees, and to compel 
any assignee who shall be recaoved, and the 
heirs^ executors, or admuiistrat(»rs of any de- 
ceased assignee, to account for and ddiver up to 
the said Court, or as the said Court shall order, 
all such estate and efiects, books, papers, writ- 
ings, deeds, and other evidences, relating thereto 
as shall remain in his or their hands, to be ap- 
plied for the purposes of this Act; and the 
oecision of the said Court in the matters afore- 
said shall be final and conclusive; and firom and 
immediately after such appointment of a new 
assignee or assignees, and by virtue of the order 
of the said Court in that behalf, all the estate, 
efficts, rights, and powers of sueh prisoner 
vested in any such former assignee or assignees 
shall become and the same are hereby vested in 
such new assignee or assignees without: any 
assignment or conveyance executed in that be- 
half; and every such removal and appointment What aball 
shall be entered of record in the siud Court, ^ evidence 
and such notice thereof shall be puUished as and^a*^ 
the said Court shall at any time direct ; and pointment. 
proof of such removal and appointment so en- 
tered of record as aforesaid shall be received by 
anch eertified copy thereof as is hereinbefore di- 
rected to be received as proof of sueh order and 
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appointment as aforesaid made in pursuance of 

this Act. 
Court may LXVI. And be it further enacted^ that in 
commit for case any assignee or other person shall disobey 

Se"accounu ^"^ ^"^® ^^ Order of the said Court duly made 
and other by the said Court for enforcing the purposes 
coHtempts. and provisions of this Act, or made and entered 
into by the consent of such assignee or other 
person for carrying into effect the purposes and 
provisions of this Act, it shall and may be law- 
ful for the said Court to order the person so 
offending to be arrested and committed as for a 
contempt of the said Court to the prison of the 
Queen's Bench, or to the common gaol of any 
county, city, or place, vt^here he or she shall be, 
or where he or she shall usually reside, there to 
remain without bail or mainprize until such 
person shall have fulfilled the duty required by 
the said recited Acts or this Act, or until the 
said Court shall make order to the contrary : 
provided always, that nothing herein contained 
shall authorize a commissioner of the said Court 
acting out of Court upon summons to commit 
any person for disobedience of any order of the 
said Court or of any commissioner thereof. 

LXVII. And be it further enacted, that all 
enactments and provisions in this Act contained 
concerning the appointment and removal of as- 
signees, and otherwise concerning assignees, 
and concerning debts and dividends, and the 
cases now of management and control of the estates of insol- 
vent debtors, shall be deemed to extend to all 
cases which shall be of record in the said Court 
for the Relief of Insolvent Debtors at the com- 
mencement of this Act as well as to cases arising 
subsequently thereto. 
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LXVIII. Aad whereas it may often happen Court may 
that some interest in lands and tenements has <^"«<^* <^o"- 
or may become vested in the provisional as- p%*"^i®n^f 
signee of the said Court for the Relief of Insol- assignee 
vent Debtors which appears to be of no value ^'^f "* '^^, 
to creditors, but nevertheless it may be reason- Sp^yntedJ 
able and expedient that the provisional assignee 
should make or join in making some conveyance 
or assignment of the same, and that the same 
should be done without the expense attending 
advertisements and meetings of creditors, as 
hereinbefore described, in certain cases : be it 
therefore enacted, that it shall be lawful for the 
said Court, at any time after the day gazetted 
for the bringing up of any prisoner to be dealt 
with according to the provisions of this Act, if 
no person or persons other than the said provi- 
sional assignee shall have been appointed as- 
signee or assignees of his estate and effects, and 
if it shall appear fit, upon such notice given by 
advertisement or otherwise to the creditors, or 
any of them, as the said Court shall in any case 
direct, to order the said provisional assignee to 
make or join in making any conveyance or 
assignment of any such interest as to the said 
Court may appear just and reasonable, without 
observing the provisions of this Act as to the 
sale of real property by the provisional or other 
assignees of the estates of insolvent debtors. 

LXIX. And be it enacted, that every prisoner After order 
whose estate shall, by an order to be made under ™«*J^» the 
this Act, be vested in the provisional assignee JSIvm in a 
of the said Court for the Relief of Insolvent schedule of 
Debtors (whether upon his own petition or on ^ehts, pro- 
the petition of any such creditor as aforesaid), P*'*^' ^^ 
shall, within the space of fourteen days next 
after such order shall have been made, or next 
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after notice in writing of such orcfer having 
been made shall have been given to him, in case 
, such order shall not have been made on his own 
petition, or within such further time as the said 
Court shall think reasonable, deliver in to the 
said Court a schedule, containing a full and fiiir 
description of such prisoner, as to his name or 
names, trade or trades, profession orprofessidiis, 
together with the last usual place of abode <Kf 
such prisoner, and the place or f^ces where lue 
has resided during tli^ tin^ when his debts 
were ccmtracted ; and also a fall and true de- 
scription of all debts due or growing due from 
such prisoner at the time of making such order, 
and of all and every persoti and persons to 
whom such prisoner shall be indebted, or who 
to his knowledge or belief shall claim to be his 
creditors, together with the nature and amount 
of such debts and claims respectivdj, distin- 
guishing such as shall be admitted from axsck as 
shall be disputed by such prisoner; and also a 
full, true, and perfect account of aJl the estate 
and effects of such prisoner, real and personal, 
in possession, reversion, remainder, or ex- 
pectancy ; and also of all places g£ benefit or 
advantage held by such prisoner, whether the 
emoluments of the same arise from fixed salaries 
or from fees, or otherwise ; and also of all pen- 
sions or allowances of the said prisoner, in pos- 
session or reversion, or held by any otiher per- 
son or persons for or on behalf of the said 
prisoner, or of and from which the said prisoner 
derives or may derive any manner of benefit or 
advantage ; and also of all rights and powers of 
any nature and kind whatsoever, which such 
prisoner, or any other person or persons in 
trust for such prisoner, or for his use, benefit. 
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or advantage^ in any manner whatsoever, shall 
be seised or possessed of, or interested in, or 
entitled unto, or which such prisoner, or any 
other person or persons in trust for him, or for 
his benefit, shall have any power to dispose of, 
charge, or exercise for the benefit or advantage 
of such prisoner ; together with a full, true, and 
perfect account of all the debts at the time of 
making such order due or growing due to such 
prisoner,^ or to any person or persons in trust 
§ox him, or for his benefit or advantage, either 
soUy or jointly with any other person or per- 
sons, and the names and places of abode of the 
several persons firom whom suek debts shall be 
due or growing due, and of the witnesses who 
can prove such debts, so far as such prisoner 
can set forth the same ; and the said schedule 
shall also contain a balance sheet of so much of 
the receipts and expenditures of such prisoner, 
and of the items composing the same, as shall 
be at any time required by the said Court in 
that behalf; and also shall fully and truly de^ 
scribe the wearing apparel, bedding, and other 
necessaries of such prisoner, and his or her 
fiimily, and the working tools and implements 
of such prisoner, not exceeding in the whole the 
value of twenty pounds, which may be excepted 
by such prisoner from the operation of this Act, 
together with the values of such excepted ar- 
ticles respectively ; and the said schedule shall Schedule to 
be subscribed by such prisoner, and shaB forth- be filed with 
with be fifed in the said Court, together with all ^^l,"^^ 
books, papers, deeds^ and writings in any way 
relatii^ to such prisoner's estate or effects, in 
his (X hex possession, or under his or her custody 
CKT controls 
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Court to ap- LXX. And be it enacted, that the said Court 
point time for the Relief of Insolvent Debtors shall forth- 
and place ^ith, after such schedule shall have been filed 
to be as aforesaid in the said Court by any such pri- 

brought up. soner, appoint a time and place for such prisoner 
to be brought up before such Court or a com- 
missioner thereof on his circuit, or justices of 
the peace, as hereinafter mentioned, to be dealt 
with according to the provisions of this Act; 
and the time so appointed shall in no case be 
more than four calendar months after the date 
of such appointment ; and where such prisoner 
shall be in any gaol within the counties of Mid- 
dlesex or Surrey, or the city of London, or 
borough of South wark, the said Court shall 
order such prisoner to be brought before the 
Manner of said Court ; and where any such prisoner shall 
proceeding be in any other gaol in England or Wales, ex- 
!;««rj^*^**' cept in the town of Berwick-upon-Tweed, the 

sioneron »•» r^ in i i*^» i 

circuit. said Court snail order such prisoner to be 
brought before one of the commissioners of the 
said Court, proceeding on his circuit at such 
assize or other town or place within the county 
or county of a city or town wherein such gaol 
shall be situate, as may be directed by the order 
of the said Court in that behalf; and where 
any such prisoner shall be in any gaol within 
the town of Berwick-upon-Tweed, the said Court 
shall order such prisoner to be brought before 
the justices of the peace for the said town, in 
open Court at their general or general quarter 
sessions of the peace, or at some adjournment 
thereof. 
Notice to be LXXI. And be it enacted, that the said Court 
ditorVand" ^^^ *^® Relief of Insolvent Debtors shall cause 
advertised, ^otice of the making every such vesting order 



ON MESNE PROCESS, &C. 137 

as aforesaid, and the filing of every such sche- 
dule, and of the time and place so as aforesaid 
appointed for such prisoner to be brought up, 
to be given, by such means as the said Court 
shall direct, to the creditor or creditors at whose 
suit any such prisoner shall be detained in 
custody, or the attorney or agent of such cre- 
ditor or creditors, and to the other creditors 
named in the schedule of such prisoner, and 
resident within the United Kingdom, and whose 
debts shall amount to the sum of five pounds, 
and to be inserted in the London Gazette, and 
also, if the said Court shall think fit, in the 
Edinburgh and Dublin Gazettes, or either of 
them, and also in such other newspaper or 
newspapers as the said Court shall direct, 

LXaII. And be it enacted, that upon such At the time 
prisoner being brought up as aforesaid the said of hearing. 
Court or commissioner or justices shall examine Jo^^^g^jf^"'^ 
into the schedule^ of every such prisoner so mined. 
brought before the said Court, commissioner, 
or justices upon the oath of such prisoner, and 
of such parties and other witnesses as the said 
Court or commissioner or justices shall think 
fit to examine thereupon ; and in case such Creditors 
notice as the said Court shall direct shall have ""^l^^^^^ 
been given by any creditor of his intention to discharge. 
oppose such prisoner's discharge, it shall be 
lawful, both for the said creditor and any other 
of the creditors of such prisoner, and notwith- 
standing such creditor or creditors may have 
petitioned for and obtained such vesting order 
as aforesaid, to oppose such prisoner's dis- 
charge, and for that purpose to put such ques- 
tions to such prisoner, and examine such wit- 
nesses, as the said Court or commissioner or jus- 
tices shall think fit, touching the matters con- 
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tained in such schedule, and touching such 
Other matters as the said Court or commissioner 
or justices shall be of opinion that it may be fit 
and proper to inquire into, in order to the due 
execution of this Act; but no creditor shall 
examine, or oppose the discharge of sufih pri- 
soner until he shall make oath or affidavit oi 
his debt, or otherwise give satisfiu:tory proof of 
his right to oppose such prisoner's dis^arge^ if 
Hearing required so to do by such prisoner ; and that in 
may be ad- ^g^^ ^j^g ^^ Court or commissioner or justices 
jourae . ^j^ jj gjji-gj^ajj^ j^jjy doubt touching any matter 

alleged against such prisoner at such hearing, 
to prevent his or her discharge, or otherwise 
touching the schedule or the examination of 
such prisoner, or it shall appear that amend- 
ment is necessary to be made of such schedule, 
or in case such prisoner shall refuse to be sworn» 
or shall not answer upon oath to the satisfac- 
tion of the said Court or commissioner or jus- 
tices, it shall be lawful for the said Court ox 
commissioner or justices to adjourn the hearing 
and examination of such prisoner, and of wit- 
nesses thereupon, to some future sitting of the 
said Court or commissioner or justices, <» to 
some future circuit to be made by one of the 
said commissioners, or to some future general 
w general quarter or adjourned sessions, as the 
ease may be : and in every such case such pri- 
soner shaU upon such a4ournment remain ia 
custody, and shall and may be again brought 
up, and such hearing and examination be further 
proceeded in, as often as to the said Court or 
commissioner or justices shall seem fit: {hto- 
vided always, that when any such bearing shall 
be adjourned by the said Court generally, or by 
such commissioner or justices, to some future 
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circuit, or to some future sessions as aforesaid, 
the said Court shall and may, upon the appli- 
cation of such prisoner, to be made within such 
time as the said Court shall direct, order the 
said prisoner to be brought up for hearing ac- 
cordii^ly, and such notice thereof shall be 
given, and to such parties, as the said Court or 
commissioner or justices shall direct. 

LXXIII. Provided always, and be it further Affidavits 
enacted, that where any prisoner, whose usual ™?y ^. '^" 
place of abode at or lately before his or her opposition 
imprisonment was otherwise than in Middlesex, to prisoner's 
Surrey, London, or Southwark aforesaid, shall fi^^f^e « 
be so brought before the said Court for the"**"" 
Relief of Insolvent Debtors, it shall be lavrful 
iat the said Court to receive the affidavits of 
any creditor or creditors or other person or 

Ersons not resident within Middlesex, Surrey, 
>nd(m, or Southwark aforesaid, in opposition 
to the discharge of such prisoner under this 
Act, and also, if such Court shall think fit, to 
permit interrogatories to be filed for the exa- 
minaticm or cross-examination of any person 
making or joining in such affidavits, and to 
adjourn the hearing and examination of such 
prisoner until such interrogatories shall be fully 
answered to the satisfaction of the said Court ; 
and where any prisoner shall be brought before 
any commissioner of the said Court on his 
circuit, or before any such justices as aforesaid, 
at their sessions aforesaid, and the usual place 
of abode of such prisoner at or lately before his 
or her imprisonment shall have been other than 
in the county or riding where such priscNoer 
shall be brought up, it shall be lawful for such 
commissioner or justices to receive the affidavits 
of any creditor or creditors, or other person or 
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persons^ not resident within the county or 
riding where such prisoner shall be brought up, 
in opposition to the discharge of such prisoner 
under this Act, and also, if such commissioner 
or justices shall think fit, to permit interro- 
gatories to be filed for the examination or cross* 
examination of any person making or joining in 
such affidavits, and to adjourn the hearing and 
examination of such prisoner until such interro- 
gatories shall be fully answered to the satisfac- 
tion of the said commissioner or justices. 
Schedule LXXIV. Provided always, and it is hereby 
soneK'ac- ^^^^^^^9 that at such hearing or adjourned hear- 
counts may ing it shall be lawful for the said Court or com- 
be referred missioner or justices, if it shall appear fit, upon 
of the^^*^*^ application made by some creditor or creditors, 
Court, or and supported by oath or affidavit, to order that 
anexa- it shall be referred to an officer of the said 

ma"*order° ^^^^^^ ^^ ^^ ^" examiner duly appointed ac- 
prisoner to cording to the provisions of this Act, to inves- 
attend. tigate the accounts of such prisoner, and to 
examine into the truth of his schedule, and to 
report thereon to the said Court or commis- 
sioner or justices ; and that the said Court or 
commissioner or justices may at such hearing 
proceed on the other matters in opposition to 
the discharge of such prisoner, or may, if it 
shall appear just and reasonable so to do, forth- 
with adjourn the hearing thereof until such 
officer or examiner shall have made his report ; 
and that upon such reference being made as 
aforesaid it shall be lawful for such officer or 
examiner to order the attendance of such pri- 
soner as often as such officer or examiner snail 
think fit, and the prisoner mentioned in such 
order shall be accordingly carried before such 
officer or examiner, for which such order shall 
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be a sufficient warrant ; and the keeper of the 
prison, or his deputy, so carrying any prisoner 
before such officer or examiner, shall receive 
for the same the sum of ten shillings, and no 
more, to be paid by the person or persons at 
whose requisition the said reference shall have 
been had ; and such officer or examiner shall 06Scer and 
and may, under such reference, administer "»n»'"«r 
oaths, and examine all witnesses and parties ™fnister 
upon their oaths, touching all matters relating oaths, 
thereto : provided always, that no keeper of 
any prison shall be required or compelled to 
carry any prisoner a greater distance than two 
miles from his prison to or before such officer or 
examiner, except that the keepers of prisons in 
Middlesex and London, and of the prisons of 
the Queen's Bench and Marshalsea, and in 
Horsemonger Lane, and of and in the borough 
of Southwark, shall carry their prisoners before 
such officer at the said Court, or at such other 
place within the bills of mortality as the said 
Court shall direct ; and that in all cases where Court may 
such reference shall have been made as afore- ^^^^^ «*- 
said it shall be lawful for the said Court or reference to 
commissioner or justices, if just cause shall be paid out 
appear, to order all the fees and expenses of°^"\'*^'" 
such reference, paid by any creditor or ere- ^^^"^ ' ^'' 
ditors, to be repaid to him, her, or them out of 
the first money received by the provisional or 
other assignee or assignees of such prisoner 
from or by his estate or effects. 

LXXV. And be it enacted, that after such Court, &c. 
examination of any such prisoner as herein- ^/^^' ^i- 
before directed it shall be lawful at such hear- soner to be 
ing or adjourned hearing as aforesaid for the discharged 
said Court or commissioner or justices, upon |^°™ *^°^' 
such prisoner's swearing to the truth of his eutftied to 
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the benefit schedule^ and executing such warrant of at- 
of this Act. torney as is hereinafter directed, to adjudge that 
such prisoner shall be discharged &om custody, 
and entitled to the benefit of this Act, at sudi 
time as the said Court or commissioner or jus- 
tices shall direct, in pursuance of the provisions 
hereinafter contained in that behalf, as to the 
several debts and sums of money due ot claimed 
to be due at the time of malang sudi vesting 
order as aforesaid from such prisoner to the 
several persons named in his schedule as ere- 
ditors, or claiming to be creditors, for ihe same 
respectively, or for which such persons shall 
have given credit to such prisoner before the 
time of making such vesting order as afinresaidj 
and which were not then payable, and as to the 
claims of all other persons, not known to such 
prisoner at the time of such adjudication, who 
may be indorsees or holders of any negotiaUe 
security set forth in such schedule so sworn to 
as aforesaid. 
Coortroay LXXVI. And be it enacted, that in all cases 
adjudge where no cause shall appear to the contrary it 
discharge, shall be lawfiil for the said Court or commis- 
fbrthwith, sioner or justices, according as shall seem fit, to 
or not later adjudge diat such prisoner shall be so dis* 
than six chaffed, and so entided as aforesaid, forthwidi, 

months i_. viir-i* 

from the ^^ ^^ ^^^^ ^ ^^^^ priscmer shall have been m 

filing of the custody at the suit of one or more of the persons 

petition, ^g ^o whose debts and claims such discharge is 

so adjudicated, for such period or periods^ not 

exceeding six months in the whole, as the said 

Court or commissioner or justices shall direct 

to be computed from the maJking of such vesting 

order as aforesaid. 

In certain LXXVIL And be it enacted, that in case it 

cases dis- ^^\i appear to the said Court or coBnaission^ 

charge, &c. 
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or justices that such prisoner has fraudulently, to be at any 
wiA intent to conceal the state of his afBiirs, or P«riod not 
to defeat the objects of this Act, destroyed or three years 
otherwise wilfully prevented or purposely with- from peti- 
held the production of any books, papers, or tio>M°S- 
writings mating to such of his affiurs as are 
subject to investigation under this Act, or kept 
or caused to be kept false books, or made false 
entries in, or withheld entries from, or wilfully 
altered or falsified, any such books, papers, or 
writings, or that such prisoner has fraudulently, 
with intent of diminishing the sum to be di- 
vided among his creditors, or of giving an im* 
due preference to any of the said creditors, 
discharged or concealed any debt due to or 
from the said prisoner, or made away with, 
charged, mortgaged, or concealed any part of 
his property, of what kind soever, either before 
or after the commencement of his or her im- 
prisonment, then it shall be lawful for the said 
Court or commissioner or justices to adjudge 
that such prisoner shall be so discharged, and 
so entitled as aforesaid, so soon as he shall have 
been in custody at the suit of some one or 
more of the persons, as to whose debts and 
claims »ich discharge is so adjudicated, for such 
period or periods, not exceecUng three years in 
the whole, as the said Court or commissioner 
or justices shall direct, to be computed as afore- 
said. 

LXXVIII. And be it enacted, that in case In other 
it shall appear to the said Court or commissioner ^^®* ^^ 
or justices that such prisoner shall have con-^^^t^*^^^' 
tracted any of his or her debts fraudulently, or at any pe- 
by means of a breach of trust, or by means of {**od "«* 
false pretences, or without having had any rea- twTyeaM 

sonable or probable expectation at the time from peti- 
tioning. 
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when contracted of paying the same, or shall 
have fraudulently, or by means of false pre- 
tences, obtained the forbearance of any of his 
debts by any of his creditors, or shall have put 
any of his creditors to any unnecessary expense 
by any vexatious or frivolous defence or delay 
to any suit for recovering any debt or sum of 
money due from such prisoner, or shall be in- 
debted for damages recovered in any action for 
criminal conversation with the wife or for se- 
ducing the daughter or servant of the plaintiff 
in such action, or for breach of promise of mar- 
riage made to the plaintiff in such action, or 
for damages recovered in any action for a ma- 
licious prosecution, or for a libel, or for slander, 
or in any other action for a malicious injury 
done to the plaintiff therein, or in any action of 
tort or trespass to the person or property of the 
plaintiff therein, where it shall appear to the 
satisfaction of the said Court that the injury 
complained of was malicious,^ then it shall be 
lawful for such Court or commissioner or jus- 
tices to adjudge that such prisoner shall be so 
discharged, and so entitled as aforesaid, forth- 
with, except as to such debt or debts, sum or 
sums of money, or damages as above mentioned ; 
and as to such debt or debts, sum or sums of 
money, or damages, to adjudge that such pri- 
soner shall be so discharged, and so entitled as 
aforesaid, so soon as he shall have been in cus- 
tody, at the suit of the person or persons who 
shall be creditor or creditors for the same re- 
spectively, for a period or periods not exceeding 
two years in the whole, as the said Court or 
commissioner or justices shall direct, to be com- 
puted as aforesaid. 
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LXXIX. And be it enacted, that the dis- Discbarge 
charge of any prisoner so adjudicated as afore- ^^y extend 
said shall and may extend to all process issuing ^^^P'^^®" 
from any Court, for any contempt of any Court, tempt in 
Ecclesiastical or Civil, for nonpayment of money non-pay- 
or of costs or expenses in any Court, Ecclesi- ™®"* ^[ 
astical or Civil ; and that in such case the said ' 

discharge shall be deemed to extend also to all 
costs which such prisoner would be liable to 
pay in consequence or by reason of such con- 
tempt, or on purging the same ; and that every and to costs 
discharge so adjudicated as aforesaid, as to any '"curred by 
debt or damages of any creditor of such pri- "^^ JuVj'ect 
soner, shall be deemed to extend also to all to taxation, 
costs incurred by such creditor before the filing 
of such prisoner's schedule, in any action or 
suit brought by such creditor against such pri- 
soner for the recovery of the same ; and that 
all persons as to whose demands for any such 
costs, money, or expenses as aforesaid any such 
person shall be so adjudged to be discharged 
shall be deemed and taken to be creditors of 
such prisoner in respect thereof, and entitled to 
the benefit of all the provisions made for cre- 
ditors by this Act, subject nevertheless to such 
ascertaining of the amount of the said demands 
as may be had by taxation or otherwise, and to 
such examination thereof as is herein provided 
in respect of all claims to a dividend of such 
insolvent's estate and effects. 

LXXX. And be it enacted, that the discharge Discbarge 
of any such prisoner so adjudicated as aforesaid ™ay extend 
shall and may extend to any sum and sums of *** '"ble by 
money which shall be payable, by way of an- way of an- 
nuity or otherwise, at any future time or times, "»>tv, &c. 
by virtue of any bond, covenant, or other se- 
curities of any nature whatsoever, and that every 

H 



146 ABOLITION OF ARflEST 

person and persons who would be a creditor or 
creditors of such prisoner for such sum or sums 
of money, if the same were presently due, shall 
be admissible as a creditor or creditors of such 
prisoner for the value of such sum or sums of 
money so payable as aforesaid, which value the 
said Court shall, upon application at any time 
made in that behalf, ascertain, regard being had 
to the original price given for such sum or sums 
of money, deducting therefrom such diminution 
in the value thereof as shall have been caused 
by the lapse of time since the grant thereof to 
the time of making such vesting order as afore- 
said; and such creditor or creditors shall be 
entitled in respect of such value to the benefit 
of all the provisions made for creditors by this 
Act, without prejudice nevertheless to the re- 
spective securities of such creditor or creditors, 
excepting as respects such prisoner's discharge 
under this Act. 
Court, &c. LXXXI. And be it enacted, that in all such 
may order cases, where it shall be adjudged that any such 
be confiVed Prisoner shall be so discharged and so entitled 
within the as aforesaid at some future period, it «hall be 
walls of the lawful for the said Court or commissioner or 
prison. justices, if it shall seem fit, to direct that such 
prisoner shall be confined during any such pe- 
riod within the walls of the prison, and not 
within any rules or liberties thereof. 
Court, &c. LXXXII. And be it enacted, that whenever 
may order any Creditor or creditors opposing any such pri- 
u\n'^es!' soner's discharge shall prove to the satisfaction 
to be paid' of the said Court or commissioner or justices 
to opposing that such prisoner has done or committed any 
o^t^oMn- ^^^ ^^^ which, upon such adjudication as afore- 
solvent's said, he may be liable to remain in such cus- 
estate. tody as aforesaid for a period not exceeding 
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three years^ to be computed as aforesaid^ the 
said Court or commissioner or justices shall 
adjudge the taxed costs of such opposition to 
be paid to such opposing creditor or creditors 
out of the estate and effects of such prisoner, 
by his or her assignee or assignees, before any 
dividend made thereof; and in all other cases 
of opposition to a prisoner's discharge being 
Bubstantiated or effectual it shall be lawful for 
the said Court or commissioner or justices to 
adjudge in like manner, if it shall seem fit ; and Where op- 
that in case it shall appear to the said Court or POf»*»ou fri- 
commissioner or justices that the opposition ot vexatious, 
any creditor to any such prisoner's discharge costs may 
was frivolous and vexatious, it shall be lawful 1*® awarded 

i» xi_ ' ^ r^ A. • • ... to prisoner. 

for the said Court or commissioner or justices 
to award such costs to such prisoner as shall 
appear to be just and reasonable, to be paid by 
the creditor or creditors making such opposi- 
tion, which shall be paid accordingly. 

LXXXIII. And be it enacted, that where, Court or 
upon any prisoner being brought up before the cpraiuis- 

•jr^x •• *ui» 1* sioner to 

said Court, or a commissioner thereoi on his ^^^^^ ^^der 
circuit, any such adjudication shall have been pursuant to' 
made as aforesaid by the said Court or com- a/ijudica- 
missioner, order shall be made accordingly by 1*°°^ ^^^, 
the said Court or commissioner, in pursuance rant to 
of such adjudication, and the said Court or com- gaoler. 
missioner shall also issue a warrant or warrants 
to the gaoler accordingly, ordering the discharge 
of such prisoner from custody as to the de- 
tainers under which he or she shall then be 
confined, or which shall be lodged against him 
or her before he or she shall be out of custody, 
the same being for debts in respect of which 
such adjudication shall have been made ; and Justices to 
where, upon any such prisoner being brought ^^'}^^J. *^®*' 
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up before such justices as aforesaid^ any such 
adjudication as aforesaid shall have been made 
by such justices, the said justices shall forth- 
with certify such adjudication to the said Court, 
whereupon the said Court shall order that such 
prisoner shall be discharged from custody, and 
entitled to the benefit of this Act, according to 
such adjudication, at the period or periods ex- 
pressed therein, and shall order such costs to 
be paid as shall have been adjudged by the said 
justices in pursuance of the provisions of this 
Act, and shall issue a warrant or warrants to 
the gaoler accordingly, ordering the discharge 
of such prisoner from custody as to the de- 
tainers under which he shall then be confined, 
or which shall be lodged against him before he 
shall be out of custody, the same being for 
debts in respect of which such adjudication 
shall have been made ; and that every such 
order of adjudication shall take effect as from 
the day on which the adjudication shall have 
been made in that behalf; and that every such 
adjudication, and certificate thereof and order 
thereupon, may be made without specifying 
therein any such debt or debts, or sum or sums 
of money, or claims as aforesaid, or naming 
therein any such creditor or creditors as afore- 
said, excepting so far as shall be necessary in 
any case in order to distinguish between the 
creditors as to whom any such prisoner may be 
adjudged to be so discharged and entitled as 
aforesaid forthwith, and the creditors as to 
whom he may be adjudged to be so discharged 
and entitled at some future period : provided 
nevertheless, that in all cases the detainer or 
detainers, with respect to which any such pri- 
soner shall have been adjudged to be discharged 
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out of custody, he being then in custody there- 
upon, shall be specified in the warrant of the 
said Court or commissioner, to be delivered to 
the gaoler in that behalf. 

LXXXIV. And be it enacted, that where it Adjudica- 
shall appear to the said Court, commissioner, or t*»o° ™fy ^ 
justices at any such hearing as aforesaid of any j^n'JJ^J.^ain*^ 
such prisoner that certain matters or things ought cases, 
to be performed by or on behalf of such pri- 
soner before he is intended to be actually dis- 
charged from custody, but that nevertheless it 
is expedient not to adjourn the hearing of the 
case absolutely to some future occasion, without 
the opportunity of such discharge being sooner 
had by doing such things as aforesaid, it shall be 
lawful for the said Court, commissioner, or jus- 
tices, to pronounce adjudication without their is- 
suing the order and warrant pursuant thereto ; 
and that such adjudication may be directed to 
be conditional on the performance of such mat- 
ters or things as aforesaid; and that on the 
non-performance thereof the hearing of such case 
shall stand adjourned, according to the direction 
made in that behalf. 

LXXXV. Provided always, and be it enacted. Where ad- 
that in all cases where it shall have been ad- {"^j^har" ** 
judged that any such prisoner shall be so dis- at a future 
charged, and so entitled as aforesaid at some period, the 
future period, such prisoner shall be subject and ^"*°bYd - 
liable to be detained in prison, and to be arrest- tained or 
ed and charged in custody at the suit of any arrested, 
one or more of his or her creditors with respect ^^•.**'* *^*^ 
to whom it shall have been so adjudged, at any Jives, 
time before such period shall have arrived, in 
the same manner as he would have been subject 
and liable thereto if this Act had not passed : 
provided nevertheless, that when such period 
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shall have arrived such prisoner shall be entitled 
to the benefit and protection of this Act, not- 
withstanding that he may have been out of ac- 
tual custody during all or any part of the time 
subsequent to such adjudication, by reason of 
such prisoner not having been ai*rested or de- 
tained during such time or any part thereof. 
Court may LXXXVI. And be it enac^d, that in all 
order de- cases where such prisoner shall, upon such ad- 
tainingcre- judication as aforesaid, be liable to further im- 
Jri^n^'a'' irisonment at the suit of his creditor or credi- 
sum not ex- tors, or any or either of them, it shall be lawful 
ceeding 4». ^ ^ny time for the said Court, on the applica- 
tion of such prisoner, to order the creditor or 
creditors at whose suit he shall be so imprisoned 
to pay to such prisoner such sum or sums of 
money, not exceeding the rate of four shillings 
by the week in the whole, at such times and in 
such manner and in such proportions as the said 
Court shall direct, and that on failure of pajrment 
thereof, as directed by the said Court, the said 
Court shall order such prisoner to be forthwith 
discharged from custody at the suit of the credit 
tor or creditors so failing to pay the same. 
Before ad- LXXXVI I. And be it enacted, that before 
judication, any such adjudication shall be made with respect 
ShalTexc- *® *"y ®"^^ prisoner, the said Court, or commis- 
cQte war. sioner, or justices shall require such prisoner to 
rant of at- execute a warrant of attorney to authorize the 
confc8s^° entering up of a judgment against such prisoner 
judgment in some one of the superior Courts at Westmin- 
^Vk°°"* ^^^^' ^^ ^^ name of the assignee or assignees 
schedute.'" ^^ ®"^^ prisoner, or of such provisional assig- 
nee, if no other assignee shall have been ap- 
pointed and shall have accepted such office, for 
the amount of the debts stated in the schedule of 
8uch prisoner so sworn to as aforesaid to be dt^ 
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or claimed to be due firom such prisoner, or so 
much thereof as shall appear at the time of 
executing such warrant of attorney to be due 
and unsatisfied ; and any such warrant of attor- 
ney is hereby declared not to be within the 
meaning of the said act passed in the third year 
of the reign of His late Majesty King George 
the Fourth, nor shall it be necessary that the 
same should be executed in the presence of an 
attorney for such prisoner according to the pro- 
visions hereinbefore in that behalf contained; 
and the order of the said Court for entering up 
such judgment shall be a sufficient authority to 
the proper officer for entering up the same, and 
such judgment shall have the force of a recog- 
nizance ; and if at any time it shall appear to Court may 
the satis&ction of the said Court that such pri- pcrniitcxe- 
soner is of ability to pay such debts or any part ^eTout 
thereof, or that he is dead, leaving assets for thereupon 
that purpose, the said Court may permit execu- ^^^^ "coi- 
tion to be taken out upon such iudgment, for ^^jJl^J °^ 
such sum of money as under all the circunb- paj, or is 
stances of the case the said Court shall order, dead,leav- 
such sum to be distributed rateably amongst the "*^ *''®*^* 
creditors of such prisoner according to the mode 
hereinbefore directed in the case of a dividend 
made after adjudication ; and such further pro- 
ceedings shall and may be had upon such judg- 
ment as may seem fit to the discretion of the 
said Court from time to time, until the whole of 
the debts due to the several persons against 
whom such discharge shall have been obtained 
shall be fully paid and satisfied, together with 
such costs as the said Court shall think fit to 
award ; and no scire facias shall be necessary No scire 
to revive such judgment on account of any lapse facias nc- 
of time, but execution shall at all times issue ^^^^^^7* 
thereon by virtue of the order of the said Court : 
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If applica- provided always, that in case any such applica- 
tion is ill- tion against any such prisoner shall appear to the 
founded g^ij Court to be ill-founded and vexatious, it 
0U8 Coort* shall be lawful for the said Court not only to re- 
may dismiss fuse to make any order on such application, but 
the same, gjgQ ^q dismiss the same, with such costs against 
vrit costs, ^j^^ party or parties making the same as to the 
said Court shall appear reasonable, and the said 
costs shall be paid accordingly. 
Where in- LXXXVIII. And be it enacted, that in case 
solvent shall any such person shall, after he has become enti- 
*h*'*^*h ^"^^ ^^ ^^^ benefit of this Act by any such ad- 
come cnti- judication as aforesaid, become entitled to or 
tied to pro- possessed of, in his own right, any stock in the 
perty which public funds of this country, or other property, 
uken^n whether the same be in England or elsewhere, 
execution, which by law cannot be taken into* execution 
the assignee under the Said judgment so to be entered up in 
to^i^ourt^for ^^^ names of such assignee or assignees as 
relief. aforesaid, and such prisoner shall have refused 
• Sic, to convey, or assign, or transfer such stock or 
other property, or so much thereof as may be 
sufficient to satisfy the said judgment, then and 
in such case it shall be lawful for the assignee 
or assignees of such prisoner to apply by peti- 
tion in a summary way, setting forth the facts of 
the case, to the said Court, and to pray that the 
said prisoner may be taken and committed to 
custody notwithstanding any such adjudication 
and discharge as aforesaid ; and thereupon, if 
upon examination by the said Court, and hear- 
ing as well the said assignee or assignees as the 
said prisoner, in case he shall appear, or the said 
assignee or assignees only, in case such prisoner, 
due notice having been given to him, shall not ap- 
pear, it shall appear to the said Court that the con- 
tents of such petition are true, then and in such 
case the said Court shall so declare and adjudge, 
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and shall thereupon order the said prisoner to Court may 
be apprehended, and committed to custody with- °'^**«' P"" 
in the walls of any prison which the said Court remanded 
shall direct, and not within any rules or liberties to custody 
thereof, until he shall convey, assign, and trans- "n*»*^»e 
fer such stock or other property, or so much ^^^^ pj^. 
thereof as the said Court shall direct, towards perty. 
the satisfaction of the said judgment, to such 
assignee or assignees, for the general benefit of 
the creditors of such prisoner. 

LXXXIX. And be it enacted, that in case Manner of 
any person or persons, body politic or corporate, ^^^'^^ ^^ 
shall, after any such insolvent shall have be-thedis- 
come entitled to the benefit of this Act by any charge of a 
such adjudication as aforesaid, become or be J"^i^*,^n 
possessed of, or have under his or their power shall be 
or control, any stock in the public funds of this possessed of 
country, or any legacy, money due or growing public'^ 
due, bills of exchange, promissory notes, bank funds, &c. 
notes, securities for money, goods, and chattels, belonging 
or any other property whatsoever belonging to *° *""• 
such insolvent, or held in trust for him, or for 
his use and benefit, or to which such insolvent 
shall be in any way entitled, or in case any such 
person or persons, body politic or corporate^ 
shall be at such period in any manner indebted 
to such insolvent, it shall be lawful for the said 
Court, upon the application of any assignee or cre- 
ditor of such insolvent, to cause notice to be given 
to such person or persons, body politic or cor- 
porate, directing him or them to hold and retain 
the said property till the said Court shall make 
further order concerning the same ; and there- 
upon it shall be lawful for the said Court further 
to order such person or persons, body politic or 
corporate, to deliver over such property, and to 
pay such debts as aforesaid, or any part thereof, 
to the provisional or other assignee or assignees 

h6 
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of the estate and effects of such insolvent^ for 
the general benefit of the creditors of such in- 
solvent^ entitled to claim under such judgment 
entered up by order of the said Courts as afore- 
said ; and such delivery and payment shall be 
made accordingly^ in obedience to such order ; 
and such person and persons^ body politic and 
corporate^ shall by such payment and delivery^ 
so made in pursuance of such order of the said 
Court, be discharged in respect of such property 
and debts against all persons whatsoever to all 
intents and purposes. 
PeraoDsdis- XC. And be it enacted^ that no person who 
charged shall have become entitled to the benefit of this 
ri~f' A'jt by any such adjudication as aforesaid shall 
liable to im- at any time thereafter be imprisoned by reason 
priaonmeot of the judgment so as aforesaid entered up 
&' **to **' against him or her, according to this Act, or for 
which adju- ov by reason of any debt or sum of money, or 
dicatioa ex- costs, with respect to which such person shall 
tends. hsL\e become so entitled, or for or by reason 
of any judgment, decree, or order for payment 
If arrested, of the same; but that upon every arrest or 
to be reieas- detainer in prison upon any such judgment so 

of theCmjrt ^'^^^^^^^ ^P ^^ aforesaid, or for or by reason 
from which of any such debt or sum of money or costs, 
process is- or judgment, decree, or order for payment of 
sued J ^Yie same, it shall be lawful for any judge of 
the Court from which any process shall have 
issued in respect thereof, and such judge is 
hereby required, upon proof made to his satis- 
faction that the cause of such arrest or detainer 
is such as hereinbefore mentioned, to release 
such prisoner from custody, unless it shall ap- 
pear to such judge, upon inquiry, that such ad- 
judication as aforesaid was made without due 
notice, where notice is by this Act required, be- 
ing given to or acknowledged by the plaintiff 
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on such process, or being by him dispensed 

with by the acceptance of a dividend under this 

Act^ or otherwise ; and at the same time, if such who may 

judge shall in his discretion think fit, it shall be order costs 

lawful for him to order such plaintiff, or any [^ ^^0^***^ 

person or persons suing out such process, to 

pay such prisoner the costs which he shall have 

incurred on such occasion, or so much thereof 

as to such judge shall seem just and reasonable, 

such prisoner causing a common appearance to 

be entered for him in such action or suit. 

XCI. And be it enacted, that after any person After dis- 
shall have become entitled to the benefit of this <^^**^' ^^ 
Act by any such adjudication as aforesaid, no issueagtinst 
writ of fieri facias or elegit shall issue on any insolveotfor 
ludsnnent obtained asfainst such prisoner, for ^^^^: ^^' 

J Ui. r -i.!. i. i. u- 1 to which ad- 

any debt or sum oi money with respect to which judication 
such person shall have so become entitled, nor extends. 
in any action upon any new contract or security 
for payment thereof, except upon the judgment 
entered up against such prisoner according to 
this Act ; and that if any suit or action shall be Discbarge 
brought or any scire facias be issued against ""^*' *^** 
any such person, his heirs, executors, or admi- pieldeY ^ 
nistrators, for any such debt or sum of money, generally. 
or upon any new contract or security for payment 
thereof, or upon any judgment obtained against, 
or any statute or recognizance acknowledged by 
such person for the same, except as aforesaid, it 
shall be lawful for such person, his heirs, exe- 
cutors, or administrators, to plead generally that 
such person was duly discharged according to 
this Act by the order of adjudication made in that 
behalf, and that such order remains in force, 
without pleading any other matter specially; 
whereto the plaintiff or plaintiffs shall or may 
reply generally, and deny the matters pleaded 
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as aforesaid, or reply any other matter or thing 
which may show the defendant or defendants not 
to be entitled to the benefit of this Act, or that 
such person was not duly discharged according 
to the provisions thereof, in the same manner 
as the plaintiff or plaintiffs might have replied 
in case the defendant or defendants had pleaded 
this Act, and a discharge by virtue thereof, 
specially (a). 
Whendebte XCII. Provided always, and be it enacted, 
are satisfied, ^j^g^^ jf ^^ ^^^y ^j^^ r^f^gj. ^jjy gy^jj adjudication as 

may order aforesaid shall have been made with respect to 
warrant of any such prisoner in pursuance of this Act, it 
attorney to s\iq\\ appear to the satisfaction of the said Court 
celled" and ^^r the Relief of Insolvent Debtors that all the 
satisfaction debts in respect of which such adjudication was 
*® ^j *°" u made have been discharged and satisfied, it snail 
judgment -^ ^® lawful for such Court, upon application duly 
made, to direct the warrant of attorney executed 
by such prisoner under this Act to be cancelled, 
or if judgment shall have been entered up there- 
on, to order satisfaction to be entered on such 
judgment, and the order of the said Court for 
entering up such satisfaction shall be a sufficient 
authority to the proper officer for entering up 
and a re- the same; and that if in any case it shall appear 
totf «e"^ to the satisfaction of the said Court that after the 
cuted. debts of any such prisoner shall have been so 
discharged and satisfied as aforesaid there shall 
remain in the possession, or subject to the con- 
trol of his or her assignee or assignees, any pro- 
perty of any kind or description whatsoever 
which has come to such assignee or assignees, 
or to which he or they may claim title, by virtue 
of the order made in that behalf or otherwise, 

(a) See notes to sects. 1 1 and 13. 
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by virtue of his or their office of assignee or 
assignees, it shall be lawful for the said Court, 
on application duly made, to order that all such 
property so remaining as aforesaid shall be vested 
in the person whose debts shall have been so 
discharged and satisfied, or his heirs, executors, 
administrators, or assigns; and such order shall 
have the effect of vesting the same accordingly; 
and that any deed of release to be recorded in 
the said Court, by which any such debt or debts 
shall be released or discharged, shall not be 
liable to any stamp duty. 

XCIII. And whereas it may sometimes hap- Wherecrror 
pen that a debt of, or claim upon, or balance due *J^j fho^f "*^' 
from such prisoner as aforesaid, maybe specified fraud, this 
in his schedule so sworn to as aforesaid at an Act to ope- 
amount which is not exactly the actual amount |[?*® "P®", 
thereof, without any culpable negligence or fraud, amount of 
or evil intention on the part of such prisoner ; debt, 
be it enacted, that in such case the said prisoner 
shall be entitled to all and every benefit and 
protection of this Act; and the creditor in that 
behalf shall be entitled to the benefit of all the 
provisions made for creditors by this Act, in re- 
spect of the actual amount of such debt, claim, 
or balance, and neither more nor less than the 
same, to all intents and purposes, such error in 
the said schedule notwithstanding. 

XCIV. And be it further enacted, that if on Court, at 
any prisoner being brought before the said Court request of 
for the Relief of Insolvent Debtors it shall ap- ^^'^2^^ 
pear to the satisfaction of the said Court that the prisoners 
usual place of abode of such prisoner, lately ^*"°"* *^® 
before his arrest, was in some county or place f^ndon 
within the united kingdom other than the coun- Middlesex, 
ties of Middlesex or Surrey, or city of London ©'Surrey, if 
^r borough of Southwark, it shall be lawful for i^'wence** 
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was else- the said Court, if it shall think fit, upon the 
h^*d -'^h^ request of any creditor or creditors of such pri- 
count y°o ^ soner, to order such prisoner to be taken, at the 
\vbich they expense of such creditor or creditors, from the 
are re- g^ol in which such prisoner shall then be, to the 
™°^* ' gaol of the county or place where such prisoner 
nad lately, before such arrest, his usual place of 
abode ; and if such late usual place of abode was 
in Scotland or Ireland, then to the gaol of such 
county or place as to the said Court shall, under 
the circumstances of the case, appear just and 
reasonable ; and the order of the said Court in 
that behalf, directed to the keepers of the said 
gaols respectively, shall be their sufficient war- 
rant, and they are hereby required, in pursuance 
thereof, to deliver and receive respectively the 
body of such prisoner, together with a certificate 
of the day or days, and cause or causes of de- 
tainer against such prisoner, who shall from 
and after such removal be deemed to be in cus- 
tody of the sheriff or other responsible officer 
of the county or place wherein the gaol shall 
be situate to which such prisoner shall have 
been so removed; and the said Court shall 
order such removal of the said prisoner from 
such gaol as aforesaid to be made on or before 
a day to be named in such order ; and if such 
prisoner shall not be removed accordingly on or 
before the said day, or on or before a day which 
the said Court shall name in any enlargement 
of the said order, (which enlargement it is hereby 
empowered to make whenever it shall seem just 
and reasonable so to do,) then the said Court 
shall, upon application duly made, appoint a 
time for such prisoner to be brought up before 
the said Court, and such advertisement thereof 
shall be published, and such notice given, and 
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to such persons as the said Court shall in any 
case direct ; and when any such prisoner shall 
have been removed, and shall be in custody in 
any gaol in pursuance of such order, or of any 
enlargement thereof, the said Court shall appoint 
a time and place for such prisoner to be brought 
up in the county or place where such gaol shall 
be situate, and such advertisement thereof shall 
be published, and such notice thereof given, and 
to such persons as the said Court shall in any 
case direct: provided always, that when any After such 
such prisoner shall be brought up to be dealt removal, 
with according to the provisions of this Act, S,'!? ™ 
after such removal or failure of removal of such the dis- 
prisoner as aforesaid, it shall be lawful for all cbarge, as 
the creditors of such prisoner to oppose the dis- ^cmcs.^^ 
charge of such prisoner as in other cases, al- 
though no such creditor shall have opposed or 
given notice to oppose the said discharge at the 
time first appointed for the bringing up of such 
prisoner; and that in all cases where any such Expense of 
prisoner shall be so removed as aforesaid, the '^?°^** °^ 
expense incurred by such removal by the ere- P"'^"^'''' 
ditor or creditors requesting the same shall be 
repaid to him or them by the assignee or assig- 
nees of the estate and efiects of such prisoner, 
out of such estate and efiects, before any divi- 
dend shall be made thereof. 

XCV. Provided always, and be it further Benefit of 
enacted, that no prisoner shall be entitled to be A^^V°^ '° 
discharged under this Act upon his own petition, J prisoners 
who having been arrested in any county or place removed by 
where he had, at or lately before such arrest, ^^abeas 
his usual place of abode, other than in the ^°''P"*' 
counties of Middlesex or Surrey, or the city of 
London or borough of Southwark, such usual 
place of abode being distant more than twenty 
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miles from the Court House of the said Court, 
shall be removed by any writ of habeas corpus 
sued out on his behalf, or by his procurement 
or request, from custody in such county or place 
Court may to any Other custody: provided nevertheless, that 

be' removed ^^^^ ^^^ ^^^^ Court shall think fit, at any time 
back at the Within ten days after the filing of the petition of 
expense of ^ny such prisoner, or within such further time 
wlm^'^to*^ as the said Court shall allow, upon the request 
pay the of any such prisoner, to order such prisoner to 
same ; ^g taken, at the expense of any person or persons 
who will pay the same, from the gaol in which 
such prisoner shall then be to the gaol of the 
county or place where such prisoner was arrested 
as aforesaid, and the order of the said Court in 
that behalf, directed to the keepers of the said 
gaols respectively, shall be their sufficient war- 
rant, and they are hereby required in pursuance 
thereof to deliver and receive respectively the 
body of such prisoner, together with a certificate 
of the day or days, and cause or causes of de- 
tainer against such prisoner, who shall from and 
after such removal be deemed to be in custody 
of the sheriff' or other responsible officer of the 
county or place wherein the gaol shall be situate 
to which such prisoner shall have been so re- 
moved by such order ; and the said Court shall 
order such removal of the said prisoner from 
such gaol as aforesaid to be made on or before 
a day to be named in such order, or in any 
enlargement of the same, which enlargement the 
said Court is hereby empowered to make when- 
ever it shall seem just and reasonable so to do; 
T^hereupon and when any such prisoner shall have been 
the same removed, and shall be in custody in any gaol in 
may^be had pursuancc of such Order, the said Court shall 
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and may appoint a time and place for such pri- as in other 
soner to be brought up to be dealt with accord- cases, 
ing to the provisions of this Act, whereupon such 
proceedings shall be had as if such prisoner had 
been in the said last-mentioned gaol at the time 
of filing his petition. 

XCVI. And be it further enacted, that every Adjudica- 
such adjudication as aforesaid by the said Court, ^^^j} ^^. 

. ''. • ^- n ^^ '.1 ' order to be 

commissioner, or justices as aforesaid, with re- gnai, unless 
spect to any prisoner, and the order thereupon, obtained on 
so made as aforesaid, shall be final and conclu- ^*'*^ ®^' 
sive, and shall not be reviewed by the said in ^hich ' 
Court, unless the said Court shall thereafter see case Court 
good and sufficient cause to believe that such ™*J ^^^^^ * 
adjudication has been made on false evidence, ^ ^' 
or otherwise improperly made or fraudulently 
obtained, in which case it shall be lawful for the 
said Court, upon the application of such pri- 
soner, or of any creditor of such prisoner, to 
order such prisoner, upon due notice to be 
given to such persons, and in such manner as 
the said Court shall direct, to attend, or to be 
brought up, and the said matter to be re-heard 
before the said Court, or one of the commis- 
sioners thereof on his circuit, or such justices as 
aforesaid, as the case may require, who shall 
thereupon re-hear the same, and shall and may, 
if just cause shall appear, annul the original ad- 
judication and order thereupon made in such 
case, and shall have the same powers and autho- 
rities upon such re-hearing as upon any original 
hearing in pursuance of this Act, and may ad- 
judicate in such matter accordingly ; and there- 
upon, in case the former adjudication in the said 
matter shall not be confirmed, such order, cer- 
tificate, and warrant shall be made as required 
by this Act to be made upon such original ad- 
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judication ; and the said Court or commissioner 
or justices shall and may^ if necessary^ remand 
the said prisoner to the same custody in which 
he was at the time of the former hearing of the 
matters of his petition, there to be subject to 
imprisonment as if the former adjudication there- 
in had not been made ; and thereupon aU de- 
tainers which were in force against such prisoner 
at the time of his former discharge firom custody 
shall be deemed to be still in force against him 
as if such former adjudication had not been 
made ; and the gaoler or keeper of the prison 
to which such prisoner shall be so remanded 
shall and is hereby required to receive such pri- 
soner into his custody in pursuance of such re- 
mand^ for doing which the order of remand in 
Insolvent such case shall be his sufficient warrant ; and 
refusing to ^here in any case such prisoner shall refuse or 
be^ppre-*^ neglect to appear before the said Court or com- 
hended,&c. missioner or justices, according to such order 
for re-hearing as aforesaid, a copy whereof shall 
have been duly served on such prisoner, it shall 
be lawful for the said Court to order such pri- 
soner to be apprehended, and committed to cus- 
tody in such prison as the said Court shall 
direct, and to issue its warrant accordingly, and 
to cause such prisoner to be brought up for 
examination as often as to the said Court or 
Inadjudi- Commissioner or justices shall seem fit: pro- 
cation of yided always, that where upon such re-hearing 
on re-hear- ^^ ^^^ appear to the said Court, commis- 
ing, the sioner, or justices that such prisoner is not 
time since entitled to the benefit of this Act until some 
hearing not ^^^^^^ period, according to the provisions here- 
to be calcu- inbefore contained, the said Court, commis- 
lated. sioner, or justices shall and may, if it shall ap- 
pear reasonable, adjudge the discharge of such 
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prisoner at such future period to be calculated 
without including the time during which such 
prisoner shall have been out of custody since 
the time appointed for his discharge by such 
former adjudication as aforesaid. 

XCVII. Provided always, and be it further where aa 
enacted, that if in any case an order or warrant oy^er of 
for the discharge of any such prisoner shall have hJJ^bee?^^ 
issued erroneously, and which is not pursuant bsued by 
to the adjudication made in that behalf, it shall mistake, the 
be lawful for the said Court, on such error be- re^oJ^e'^J 
ing shown to the said Court, to revoke such amend the 
order and warrant, and to annul, suspend, or >ame. 
amend the same, according to such adjudication, 
and if necessary to re-commit such prisoner to 
his former custody, when by such order or war- 
rant he shall have been discharged therefrom ; 
and the gaoler or keeper of the prison to whose 
custody such prisoner shall be so re-committed 
18 hereby required to receive such prisoner into 
his custody according to such re-commitment ; 
and all detainers which were in force against 
such prisoner at the time of such discharge as 
aforesaid shall be deemed to be still in force 
against him, as if such erroneous order or war- 
rant had not issued. 

XCVIII. And whereas the estate, both real Prisoner 
and personal, of any person whose discharge may, after 
has been adjudicated under this Act may not be be examfn- 
sufficiently described or discovered in his sche- ed as to 
dule so sworn to as aforesaid, or the assistance ®J***® ^^^ 
of such person may be necessary to adjust, make appHcatbri 
out, recover, or manage his estate or effects, for of assignee. 
the benefit of his creditors ; be it therefore en- 
acted, that it shall be lawful for the assignee or 
assignees of the estate and effects of any such 
person whose discharge shall have been adjudi- 
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cated under this Act, from time to time to apply 
to the said Court that such person may be 
further examined as to any matters or things 
relating to his estate and effects, either by the 
said Court, or a commissioner thereof on his 
circuit, or by any justice of the peace within the 
town of Berwick-upon-Tweed ; and if the said 
Court shall order any such examination before 
any such justice, such justice shall send for or 
call before him such person by such warrant, 
summons, ways, or means as he shall think fit ; 
and if such person shall appear before such jus- 
tice, such justice shall examine him upon oath, 
or otherwise, as to such matters and things as 
such assignee or assignees shall desire, relating 
Prisoner to the estate and effects of such person ; and if 
refusing to ^^y g^jj^ person, on payment or tender of pay- 
to answer nient of such reasonable charges as such justice 
questions, shall judge Sufficient, shall neglect or refuse to 
"*^ ^. , appear before such justice, or having come be- 

coinniittecl* /» !•*• ihpai , 

lore such justice shall retuse to be sworn, or to 
answer such questions as by such justice shall 
be put to him, relating to the discovery of his 
estate and efiects vested or intended to be vested 
in such assignee or assignees as aforesaid, as 
required by the order of the said Court, such 
justice shall certify such default to the said 
Court; and thereupon, and also in case such 
person shall neglect or refuse to appear be- 
fore such Court or commissioner at such time 
and place as shall be directed by such order, or 
appearing shall refuse to be sworn, or to answer 
such questions as shall be put to him relating to 
the discovery of his said estate and effects, then 
and in any of such cases it shall be lawful for 
such Court or commissioner by warrant to com- 
mit such person to the common gaol of any 
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county or place, there to remain without bail or 
mainprize until such time as he shall submit 
himself to the order of the said Court in that be- 
half, and shall answer upon oath or otherwise, as 
shall be required, to all such lawful questions as 
shall be put to him in pursuance of the same for 
the purposes aforesaid. 

XCIX. And be it enacted, that in case any Persons 
prisoner whose estate shall, by an order under wilfully 
this Act, have been vested in the said P^ovi- °U"*{jj"^ .^^ 
sional assignee, shall, with intent to defraud the the schedule 
creditors or creditor of such prisoner, wilfully g".>'ty o^ a 
and fraudulently omit in his schedule, so sworn no"*^and*" 
to as aforesaid, any effects or property whatso- Uabie to 
ever, or retain or except out of such schedule, as three years 
wearing apparel, bedding, working tools, and UJ*en"*°"" 
implements, or other necessaries, property of 
greater value than twenty pounds, every such 
person so offending, and any person aiding and 
assisting him to do the same, shall, upon being 
thereof convicted by due course of law, be ad- 
judged guilty of a misdemeanor, and thereupon 
it shall be lawful for the Court before whom 
such offender shall have been so tried and con- 
victed to sentence such offender to be impri- 
soned and kept to hard labour for any period of 
time not exceeding three years ; and that in Indictment 
every indictment or information against any per- "«^*^ °"^y 
son for any offence under this Act, it shall be JtonceVf" " 
sufficient to set forth the substance of the offence offence 
charged on the defendant, without setting forth charged. 
the petition, or order vesting such prisoner's 
estate in the provisional assignee, appointment 
of assignee or assignees, or balance sheet, order 
for hearing, adjudication, order of discharge or 
remand, or any warrant, rule, order, or proceed- 
ing of or in the said Court, except so much of 
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the schedule of such prisoner as may be neces- 
sary for the purpose. 

C. And be it enacted, that if any prisoner or 
other person taking an oath under the provisions 
of this Act shall wilfully forswear and perjure 
himself in any oath to be taken under this Act, 
and shall be lawfully convicted thereof, the per- 
son so offending shall suffer such punishment as 
may by law be inflicted on persons convicted of 
wilful and corrupt perjury ; and that in all cases 
wherein by this Act an oath is required the 
solemn affirmation of any person being a quaker 
or other person by law allowed to affirm, shaU 
and may be accepted and taken in lieu thereof; 
and that every person making such affirmation 
who shall be convicted of wilful false affirmation 
shall incur and sufier such and the same penal- 
ties as are inflicted and imposed upon persons 
convicted of wilful and corrupt peijury. 

CI. And be it enacted, that the provisions of 
this Act shall extend to married women, being 
prisoners within the intent and meaning of this 
Act, but that the order of the said Court vesting 
the estate and effects of any such married 
woman in such provisional assignee as aforesaid 
shall operate upon all property, real and perso- 
nal, to which she may be entitled for her sepa- 
rate use, or over which she shall have any 
power of disposition, notwithstanding her co- 
verture, or which shall be vested in any trustees 
or trustee, or other person or persons for her 
benefit, and upon all personal estate and effects 
of which she shall have the actual possession, 
except her wearing apparel, bedding, and other 
such necessaries, not exceeding in the whole 
the value of twenty pounds, and upon all other 
real and personal estate and effects to which 
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she shall be entitled in any manner whatsoever, 
in possession, remainder, or reversion, subject 
only to such right, title, or interest as her hus- 
band may have therein, and without prejudicing 
any rights of her husband in such real and per- 
sonal estate and effects respectively; and all 
provisions in this Act contained touching the 
real and personal estate of any prisoner whose 
estate shall under this Act be vested in the said 
provisional assignee shall apply to such real 
and personal estate and effects respectively, in 
the same manner as the same would apply to 
such real or personal estate and effects if such 
woman had been sole and unmarried, subject 
only to the rights of her husband therein ; and 
such married womaq shall also execute a war- 
rant of attorney to confess judgment in one of 
the superior Courts aforesaid for the amount of 
the debts remaining unpaid from which she 
shall be so discharged as aforesaid ; and such 
warrant of attorney so executed shall be suffici- 
ent authority for entering up judgment against 
such woman accordingly, notwithstanding her 
coverture, but such judgment shall not in any 
manner prejudice or affect the rights of her 
husband, except that the same shall be deemed 
and taken to be her debt, in case she shall die 
in the lifetime of such husband, to the end that 
the same may be discharged out of her personal 
assets in a due course of administration, or out 
of her real estate, if any she shall have at the 
time of her death, but without prejudice to any 
estate or interest of her husband therein as 
tenant by the curtesy ; and in case such woman 
shall, during the lifetime of her husband, be- 
come entitled to any property for her separate 
use, such judgment may be enforced against 
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such separate property by suit in equity, or 
otherwise, under the order of the said Court, for 
the purpose of obtaining payment of so much of 
the debts in respect of which such woman shall 
have been discharged by the said Court as shall 
then remain unpaid ; and in case such woman 
shall survive her said husband such judgment 
may be after his death enforced against such 
woman or her property, real and personal, in 
such and the same manner and with the same 
effect as it might have been if she had been sole 
and unmarried at the time when she executed 
such warrant of attorney, and at the time when 
such judgment shall have been entered up as 
aforesaid : provided always nevertheless that 
the discharge of any married woman under the 
authority of this Act shall not operate to dis- 
charge her husband from any debt in respect of 
which his wife shall be so discharged^ but such 
debt, so far as the same shall remain unpaid or 
unsatisfied, shall be chargeable upon and in 
force against such husband, as fully to all in-^ 
tents and purposes as if his wife had not ob- 
tained such discharge. 
Mode of OIL And be it enacted, that if any person 

proceeding who shall at any time be a prisoner in any such 
Toners"} P"son as aforesaid, upon any such process as 
unsound aforesaid, shall be or become of unsound mind, 
roind. and therefore incapable of taking the benefit of 
this Act in such manner as he or she might 
have done if of sound mind, the gaoler or 
keeper of such prison shall forthwith require 
one or more justice or justices of the peace for 
the county, riding, division, or place wherein 
such prisoner shall be to attend at the said 
prison, and inquire into the state of mind of 
such prisoner ; and thereupon^ and also in case 
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any such justice or justices shall receive infor- 
mation by other means, that any such prisoner is 
of unsound mind as aforesaid, such justice or 
justices shall go to the said prison, and by his 
or their own view, and by examination on oath 
of such person or persons as he or they shall 
think fit to examine, shall inquire into the state 
of mind of such prisoner ; and if it shall appear 
to such justice or justices upon such inquiry 
that such prisoner is of unsound mind, and 
therefore incapable of taking the benefit of this 
Act in such manner as a person of sound mind 
might do, such justice or justices shall forthwith 
make a record of the fact, and certify the same 
to the said Court; and thereupon it shall be Application 
lawful for the said Court, at the instance of any ""J^^J 
person or persons on behalf of such prisoner, pe^rsons on 
to order notice to be inserted in the London behalf of 
Gazette, and in two or more public newspapers *"*^^ P"' 
usually circulated in the neighbourhood of such 
prison, and in the neighbourhood of the usual 
residence of such prisoner before he was com« 
mitted to such prison, as the said Court shall 
see fit, that application will be made to the said 
Court for the discharge of such prisoner on a 
day to be specified in such order and notice, 
being twenty-one days at least from the day of 
publication of such one of the said Gazette and 
newspapers containing such notice as shall be 
last published ; which notice, together with the 
service of the like notice on the creditor or 
creditors at whose suit such prisoner shall be 
detained in custody, or his or their attorney or 
attornies in such suit, shall be deemed sufBcient 
to authorize the said Court to proceed to the 
discharge of such prisoner, if otherwise entitled 
to such discharge, according to the true intent 
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Court may and meaning of this Act; and the said Court 
diicbar^ shall proceed accordingly, and shall discharge 
toncw"' ^^^^ prisoner from custody, and do all other 
acts under this Act, in case it shall appear that 
such prisoner miffht have obtained his or hei 
discharge under this Act if he or she had been 
of sound mind; and thereupon all and every 
estate, right, title, interest in law and equity, 
real and personal, power, benefit, and emolu- 
ment whatsoever, which, if such prisoner was of 
sound mind, could or ought to be vested in the 
said provisional assignee, pursuant to the provi- 
sions of this Act, shall, by force and virtue of 
the order of the said Court for the discharge of 
such prisoner, be vested in the provisional as- 
signee of the said Court, or in the other assig- 
maj ap- ^ nee or assignees appointed by the said Court, 
point aseig- ^j^ named in the said order, or in any other 
"*"' order of the said Court in that behalf, as fully 

and effectually, and in the same manner, and 
with all and every the same consequences and 
effects, both in fact and law, to all intents and 
purposes whatsoever, as if such prisoner had 
been of sound mind, and such order as afore- 
said had been made vesting the same in such 
provisional assignee at the time and in the man- 
may order i^^r in this Act provided ; and that it shall be 
jadgraent to lawful for the Said Court to order judgment to 
be entered |^ entered up against such prisoner, in the same 
^^* manner as if he or she had been of sound mind, 

and had executed a warrant of attorney to au- 
thorize the entering up of such judgment in the 
manner hereinbefore directed, and such order 
shall be a sufficient authority to the proper offi- 
cer for entering up the same ; and any dividend 
to be made by such assignee or assignees shall 
be made in such manner, and such proceedings 
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shall be thereupon had, as are hereinbefore pro- 
vided in the case of a dividend of the estate and 
efiects of any prisoner made before adjudication; 
and the discharge of every such prisoner of un- 
sound mind^ so made as aforesaid, shall extend 
to all debts and sums of money to which the 
same might have extended if such prisoner had ' 
been of sound mind, and had duly filed his 
schedule, according to the provisions of this 
Act : provided always, that every such order of 
discharge, and of the appointment of an assig- 
nee or assignees, in such case, shall be entered 
of record in the said Court, and proof thereof 
shall be received by such copy thereof as is 
hereinbefore directed to be received as proof of 
conveyances* and assignments made in pursu- * su. 
ance of this Act. 

cm. And be it enacted, that this Act shall Discharge 
not extend or be construed to extend to dis- °o' to ex- 
charge any prisoner with respect to any debt Jrown*debt- 
due to Her Majesty or Her successors, or to any ors unless 
debt or penalty with which he shall stand treasury 
charged at the suit of the crown, or of any per- fe^^^^^"' 
son for any offence committed against any act 
or acts of parliament relative to any branch of 
the public revenue, or at the suit of any sheriff 
or other public officer, upon any bail-bond en- 
tered into for the appearance of any person 
prosecuted for any such offence, unless three of 
the commissioners of Her Majesty's treasury 
for the time being shall certify under their 
hands their cohsent to such discharge. 

CIV. And be it enacted, that it shall be law- Prisoners 
ful for any person who may now or shall here- under writ 
after be imprisoned under or by virtue of any °^/^*P»«* <>' 

.^« .* ^i-ii •• • extent may 

wnt 01 capias- or extent, issued and remammg in apply to the 
force at the instance or for the benefit and re- barons of 

i2 
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the Ezcbe- imbursement of any surety or sureties, or other 
qoertobe person or persons, or the inhabitants of any 
discharged, parish, ward, or place, who shall or may have 
advanced and paid the debt to the crown, and 
by reason whereof the commissioners of Her 
^ Majesty's treasury may not be authorized to 
give their consent as last aforesaid, to apply to 
the barons of Her Majesty's Court of Exchequer 
in England or Scotland for his discharge, giving 
one month's previous notice in writing to the 
surety or sureties, or person or persons afore- 
said, or to the churchwardens or overseers of 
the parish, ward, or place at whose instance or 
for whose benefit respectively such capias or 
extent shall remain in force, of the intention of 
such person so imprisoned to make such appli- 
cation, and an enumeration and description of 
all and every the property, debts, and effects 
whatsoever of such person, in his own posses- 
sion or power, or in the possession or power of 
any other person or persons for his or her use, 
and for the said Court to whom such application 
shall be made to order such person to be brought 
before them, or before any baron of the said 
Court, to be examined upon oath touching and 
concerning his property and effects ; and if such 
person shall upon such examiixation make a full 
disclosure of all his property and effects, and it 
shall otherwise appear to the satisfaction of such 
Court reasonable and proper that such person 
should be no longer imprisoned under such 
writ, for such Court or baron to order a writ of 
supersedeas quoad corpus to be issued out of the 
said Court for the liberation of such person 
from such imprisonment : provided always, that 
no such liberation as aforesaid shall be held or 
deemed to satisfy or supersede such extent, or 
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any proceedings thereon, except as to such im- 
prisonment as aforesaid, or the debt or debts 
seized under and by virtue thereof, and for 
which such person shall be so imprisoned. 

CV. And be it further enacted, that the pro- officer of 
per officer of the said Court for the Relief of Court to 
Insolvent Debtors shall, on the reasonable re- ™^jnM 
quest of any such prisoner as aforesaid, or of and gWe 
any creditor or creditors of such prisoner, or his, copie«. 
her, or their attorney, produce and show to such 
prisoner, creditor, or creditors, and his, her, or 
their attorney, at such times as the said Court 
shall direct, such petition, vesting order, sche- 
dule, order of adjudication, and all other orders 
and proceedings made and had in the matter of 
such petition, and all books, papers, and writ- 
ings filed in such matter, and permit him, her, 
or them to inspect and examine the same, and 
shall provide for any such prisoner, creditor or 
creditors, or his or their attorney requiring the 
same, a copy or copies of any such petition, 
vesting order, schedule, order of adjudication, 
or other order or proceeding, or of such part 
thereof as shall be so required, receiving such 
fee as the said Court shall appoint for so pro- 
viding the same ; and that a copy of such peti- a copy of 
tion, vesting order, schedule, order of adjudica- such pro- 
tion, and other orders and proceedings purport- ^^^^^i 
ing to be signed by the officer in whose custody to be ad- 
the same shall be, or his deputy, certifying the mitted as 
same to be a true copy of such petition, vesting ^^^^^^''^e. 
order, schedule, order of adjudication, or other 
proceeding, and purporting to be sealed with 
the seal of the said Court, shall at all times be 
admitted in all Courts and places whatever as 
sufficient evidence of the same, without any other 
proof whatever given of the same. 
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Manner of CVI. And be it enacted, that when an order 
proceeding has issued for any such prisoner to be brought 
hewSn^* up to be dealt with according to this Act, at any 
takes place place Other than in Middlesex, Surrey, London, 
befim oon* and Southwark aforesaid, such prisoner shall, 
misnon^ within ten days after such order issued, or on 
SosiicMui such earlier day as shall be named in such 
Wales. order, cause the duplicate of such petition, if 
any petition shall have been presented by such 
prisoner, and the duplicate of such schedule, 
and all books, papers, and writings relating 
thereto in his or her possession or power, to be 
lodged with the clerk of the peace of the county, 
or county of a city or town, or of the town of 
Berwick-upon-Tweed, where he or she shall be 
in custody, or with the deputy of the said clerk 
of the peace, to be approved of by the said 
Court, and such prisoner shall be subject to 
such order as the said Court shall make to en- 
force compliance with the directions of this Act 
in this behalf; and that the said clerk of the 
peace, or his said deputy, shall, on the reason- 
able request of such prisoner, or of any creditor 
or creditors of such prisoner, or of his, her, or 
their attorney, produce and show to him, her, or 
them such petition and schedule, and such 
books, papers, and writings, and permit him, 
her, or them to inspect and examine the same, 
and may and shall receive the fee of one shilling 
from each and every creditor, or his or her 
attorney, at each time of his, her, or their so 
requesting and having the production of the 
same or any part thereof; and that such clerk 
of the peace or his said deputy shall provide for 
any such creditor or creditors, or his, her, or 
their attorney requesting the same, a copy or 
copies of such petition euod schedule, or of sudi 
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part thereof as shall be so required ; and that 
such clerk of the peace^ or his said deputy, shall 
be entitled to receive four-pence for every sheet 
80 copied, containing seventy-two words, and no 
more, unless the same shall be the last or only 
sheet, in which case he shall be entitled to four- 
pence for such last or only sheet, although it 
doe« not contain seventy-two words ; and that 
every such duplicate as aforesaid, and all the 
said books, papers, and writings* shall be 
brought to the place of such hearing, and pro- 
duced at such hearing by the said clerk of the 
peace, or his said deputy, who shall and is 
hereby required to attend at the hearing of every 
such prisoner, with proper officers to preserve 
order in the Court House or other place of such 
hearing ; and where any such county shall be 
within the circuit of one of the said commis- 
sioners, then such clerk of the peace or his said 
deputy shall and may act as clerk to such com- 
missioner, to assist him in the performance of 
his several duties under this Act; and in all 
such cases, both before such commissioner and 
before such justices as aforesaid, the said clerk 
of the peace, or his said deputy, shall, in con- 
sideration and recompence of and for his trouble 
in this behalf, be entitled to receive from every 
such prisoner so brought up for hearing as 
aforesaid the sum of five shillings, which shall 
be paid previously to the bringing up such pri- 
soner for hearing as aforesaid : provided always, 
that if it shall at any time appear to the said 
Court that it is expedient that the duplicates of 
the petitions and schedules of prisoners confined 
in the gaol of any city, borough, town, or place 
at which the commissioners of the said Court 
shall give attendance on their circuits, so made 
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as aforesaid, should be lodged with the town 
clerk or other officer of such city, borough, 
town, or place, and that the duties hereinbefore 
required of such clerk of the peace should be 
performed at such city, borough, town, or place, 
by such town clerk or other officer of the same, 
it shall be lawful for the said Court in any such 
case to order that the duplicates of the petitions 
and schedules last aforesaid, and all such books, 
papers, and writings as aforesaid, shall be lodged 
with such town clerk or other officer, instead of 
such clerk of the peace as aforesaid, and that 
all duties hereinbefore required of such clerk of 
the peace in respect of the same shall be per- 
formed by such town clerk or other officer, in- 
stead of such clerk of the peace, and that the 
said town clerk or other officer shall thereupon 
do and perform all the duties aforesaid at such 
city, borough, town, or place in the matters of 
all prisoners confined in the gaol thereof, and 
shall be entitled to receive t^e same fees and 
payments in respect thereof as are herein di- 
rected to be paid and made to such clerk of the 
peace or his deputy as aforesaid. 
Power of evil. And it is hereby enacted, that such 
justices to justices as aforesaid shall have such and the 
attendance ^^^^ powers of compelling the attendance of 
of witnesses, witnesses, and of requiring and compelling the 
production of books, papers, and writings, for 
the purposes of this Act, as are hereinbefore 
given to the said Court and the commissioners 
thereof, subject to such provisoes and limita- 
Clerk of the tions as the same are made subject to ; and that 
peace may in all cases where the duplicate of any petition 
p«nas*" ' ^"^ schedule shall have been so lodged as afore- 
said with any such clerk of the peace or his de- 
puty as aforesaid, or with such town clerk or 
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Other officer as aforesaid, such clerk of the 
peace, or his said deputy, or such town clerk or 
other officer, is hereby authorized to issue all 
subpoenas under this Act as may be requisite, 
m each of which the names of not more than 
four persons shall be inserted, and to receive for 
such subpoena from the person requiring the 
same the sum of two shillings and sixpence, and 
no more. 

CVIII. And be it enacted, that the said Court ExamiDers 
for the Relief of Insolvent Debtors in all cases, ^°}^ "P; 

. . .1 n u' • 'i. pointed for 

or any commissioner thereot on his circuit, or countiei. 
such justices as aforesaid in open Court at such 
sessions as aforesaid respectively, may from time 
to time, as occasion shall require, appoint as 
many fit persons as shall be requisite to be 
examiners for the purposes of this Act within 
any county or division thereof, or any city or 
town ; and that such examiner shall and may Their fees* 
receive for his trouble the sum of one pound, 
and no more, for every meeting held by him in 
pursuance of this Act, to be paid by the person 
or persons requiring the same. 

CIX. And be it enacted, that the keepers of Feetokeep- 
the several prisons in London and Middlesex, «' ^f <»f- 
and of the prisons of the Queen's Bench, Mar- p'^gonerbe- 
shalsea, Horsemonger Lane, and of the borough fore the 
of South wark, shall be entitled to receive the Court, 
sum of three shillings, and no more, from every 
prisoner in the custody of such keepers respec- 
tively, for carrying him before the said Court on 
the hearing of such prisoner as aforesaid; and 
that all keepers of prisons shall be entitled to 
receive the sum of one shilling and sixpence, 
and no more, from every prisoner in the cus- 
tody of such keepers respectively, for carrying 
him before a commissioner of the said Court on 

i5 
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his circuity or before such justices as aforesaid 
at their sessions aforesaid^ on the hearing of 
For paying such prisoner; and that the expense of convey- 
of^conve"^ ing any prisoner to any assize or other town ap- 
ing prison- pointed as the place of hearing the matters of 
en to the as- his or her petition as aforesaid, in every case 
size towns; ^jj^j^ the gaol in which such prisoner shall be 
confined shall not be situate within such assize 
or other town, not exceeding one shilling a mile, 
shall be paid to the keeper or gaoler or other 
officer who shall bring such prisoner to such as- 
size, or other town, in obedience to the order 
of the said Court, out of the estate and efiects 
of such prisoner, if the same shall be sufficient 
to pay such expense, and if not, then such ex- 
pense shall be paid by the treasurer of the 
county, or county of a city or town, in which 
such prisoner shall be imprisoned, as the same 
shall be directed or ordered by the commis- 
sioner or justices before whom such prisoner 
shall be so brought in pursuance of such order; 
and also the and in all such cases the reasonable expense 
other ex- of such clerk of the peace or his deputy as 

penses in« -j ji»-i_ A? r 

portfianoe aloresaid, and oi such proper oincers to pre- 
of this Act. serve order, as hereinbefore mentioned, and all 
other expenses necessary for making ready such 
court-house or other place as aforesaid for the 
despatch of business, in pursuance of this Act, 
shall be paid by such treasurer as aforesaid; 
and the justices of the peace of every such 
county, or county of a city or town, are hereby 
empowered and required to order such treasurer 
to p8.y the same at their general or general 
quarter sessions next ensuing the day when 
such hearing shall have taken place: provided 
nevertheless, that where the duties at any city, 
borough, town, or place shall be performed by 
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any town clerk or other officer, in pursuance 
of such order of tlie said Court as above men- 
tioned in that behalf, the reasonable expenses of 
such town clerk or other officer, and of such 
proper officers as aforesaid, and of such court- 
house or other place as aforesaid, shall be de- 
frayed by the said city, borough, town, or place, 
in the same manner as such like expenses are 
defrayed therein upon other occasions. 

ex. And be it further enacted, that every she- Sheriffi and 
riff, gaoler, keeper, or other officer of any prison, °*****'. Pf " 
who shall do any thmg m obedience to any ^ified for 
order of the said Court fbr the Relief of Insol- obeying the 
vent Debtors, or of any commissioner thereof, o'de" of 
or of any justice or justices of the peace, officer '* °"^ * 
of the said Court, or such examiner as aforesaid, 
authorized by the said Court, by virtue of this 
Act, shall be and is and are hereby indemnified 
for whatsoever shall be done by them respectively 
in obedience thereto; and that if any action of if action for 
escape, or any suit or action, be brought against escape, &c. 
any judge, commissioner, justice of the peace, ^'^gfai*'**^ 
sheriff, gaoler, keeper of aqy prison, or any issue may 
person, for performing the duty of his office, in be pleaded, 
pursuance of this Act, such judge, commis- *"^i^in^' 
sioner, justice of the peace, sherif!^ gaoler, dence. 
keeper of prison, and other person may plead 
the general issue, and give this Act and the 
special matter in evidence ; and if the plaintiff 
be nonsuited, or discontinue his or her action, 
or a verdict shall pass against him or her, or 
judgment shall be had for the defendant upon 
demurrer, the defendant shall have treble costs. 

CXI. And be it enacted, that in all rules, what shall 
orders, warrants, and other proceedings of the be sufficient 
said Court, or of any commissioner thereof, forth iif the 
under this Act, it shall be sufficient to set forth rules and 
such rule, order, or warrant, or in case of a war- 
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proceediogt rant for the apprehension or detention of any 
c mt. person for a contempt, in disobeying any order 
or rule of the said Court, or for the apprehen- 
sion or detention of any person for the appear- 
ance of such person before the said Court, or 
any commissioner thereof, or any justice or jus- 
tices of the peace, according to this Act, or for 
the enforcing any rule or order of the said 
Court, it shall be sufficient to set forth such 
rule or order, and the warrant thereon, and that 
the insolvent, in any order, rule, warrant, or 
other proceeding mentioned, has been duly dis- 
charged under this Act, or some other Act for 
the Relief of Insolvent Debtors, if he has been 
so discharged, or if he has not been so dis- 
charged, that he has applied by petition to the 
said Court for his or her discharge from cus- 
tody, according to the provisions of this Act, 
without setting forth in any such order, rule, 
warrant, or other proceeding, the petition, order 
vesting the estate of any such prisoner in the 
provisional assignee, appointment of assignee, 
or assignee or assignees, or the schedule, ba- 
lance sheet, order for hearing, adjudication, 
order for discharge, or any other rule, order, or 
proceeding of or in the said Court, or any part 
thereof, except as aforesaid. 
Before CXII. And be it enacted, that all affidavits 

whom affi- ^q |jg ^gg^i before the said Court, or any com- 

davitsareto . . ^^ « • x- /» ^i 

be sworn. Hiissioner thereoi, or any justices oi the peace, 
or any officer of the said Court, or any exa- 
miner appointed as aforesaid under this Act, 
shall and may be sworn before the said 
Court, or any commissioner thereof, or any 
commissioner appointed by the said Court for 
the purpose of taking affidavits, or any master 
extraordinary in Chancery, or commissioner for 
taking affidavits in any of the superior Courts 
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of Westminster, or in Scotland or Ireland be- 
fore a magistrate of the county, city, town, or 
place where any such afRdavit shall be sworn. 

CXIII. And be it enacted, that in all cases Recovery 
in which the said Court, or any commissioner ®^co*^'« 
thereof, or any justices, is or are by this Act 
authorized to award costs against any person or 
persons, it shall be lawful for the said Court to 
cause such costs to be recovered from such per- 
son or persons in the same manner as costs 
awarded by a rule of any of the superior Courts 
at Westminster may be recovered. 

CXIV. And be it enacted, that the said Court Court to ad- 
for the Relief of Insolvent Debtors shall andmj^awor- 
may admit, at their discretion, any number of ^j^'lJ^P^" 
fit persons, being attornies of any of the supe- 
rior Courts at Westminster, to practise in the 
said Court as attornies on behalf of such pri- 
soners in such actual custody as aforesaid, 
which admissions shall in all cases be made 
without the payment of any fee or gratuity 
whatsoever, and shall be filed of record in the 
said Court; and that all persons now admitted 
as attornies in the Court now established for the 
Relief of Insolvent Debtors shall be deemed to 
be effectually admitted in the said Court hereby 
continued as aforesaid; and that in case any pg^g^^j ^^^ 
person not so adpiitted on the files of the said duly ap- 
Court, or having after such admission been re- po»nted, 
moved from the said files, or ceased to be an ?!^Il1^^" 

n /%! •/-! ITT aiioniies, 

attorney of any oi the superior Courts at West- guilty of 
minster, shall practise in the said Court as an contempt, 
attorney on behalf of any prisoner in such ac- 
tual custody as aforesaid, he shall be deemed 
and taken to be guilty of a contempt of the said 
Court, and that every person so guilty of any 
£uch contempt as aforesaid shall be liable to 
fine as well as imprisonment for the same. 
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What shall CX V. And be it enacted, that the sum of 
be paid for three shillings and no more shall be paid to any 
advertise- printer or propnetor ot any newspaper for the 
menu. insertion of any advertisement by this Act di- 
rected to be inserted in any newspaper; and all 
printers and proprietors of newspapers are 
Wby required to insert the same, on payment 
of the said sum of three shillings for the inser- 
tion thereof, in such form as the said Court or 
any commissioner thereof shall from time to 
time direct. • 

Proceed- CXVI. And be it enacted, that no letter of 
ujgs Dot lift- attorney, affidavit, certificate, or other proceed- 
doty,iior'^5^g> instrument, or writing whatsoever, before 
sales to auc- or under any order of the said Court, or before 
tion duty, q^ under any order of any commissioner thereof, 
or before any justice or justices of the peace 
acting in the execution of this Act, nor any 
copy thereof, nor any advertisement inserted in 
any newspaper by the direction of the said 
Court, relating to matters within the jurisdic- 
tion of the said Court, shall be liable to or 
chargeable or charged with the payment of any 
stamp or other duty whatsoever; and that no 
sale of any real or personal estate of any such 
prisoner as aforesaid for the benefit of his or 
her creditors, under this Act, shall be liable to 
any auction duty. 
Sveit^- CXVII. And whereas it may happen that 
claimed ' money may remain in the said Court, produced 
money, and by the estates and effects of insolvent debtors, 
apply profit ^j^q jjg^yg taken the benefit of this or some 

penses of ' Other Act foT the Relief of Insolvent Debtors, 

the Court, which has not been or may not be claimed by 

the assignees or creditors of such insolvents; 

be it fiirther enacted, that it shall be lawfiil for 

the said Court to cause the same or any part 
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thereof to be invested in government securities, 
and to apply the interest and profit arising 
therefrom towards defraying the expenses of 
the said Court: provided always, that no such 
money shall be so invested until the same shall 
have been in the hands of the said Court for 
twelve months at the least. 

CXVIIL And be it enacted, that it shall be Court em* 
lawful for the said Court for the Relief of In- P;^^''^]^*'^^;^^ 
solvent Debtors, in its discretion, to direct that arising'from 
the expenses of applying for and obtaining the unclaimed 
discharge of any prisoner under this Act, or any raon«y. *<> 
part of such expenses, may and shall be paid payment^of 
out of the estate and effects of such prisoner expenses of 
which may be in the hands of the provisional or Jf**?^!^ 
other assignee or assignees under this Act ; and '****'8^ 
if the same shall not be sufficient for that 
purpose, then that such expenses or any part 
thereof may and shall, in cases where the said 
Court shall be satisfied that the prisoner has 
not the means of defraying the same, be paid 
and advanced out of the interest and profit 
arising from any government securities, upon 
which any unclaimed money produced by the 
estates and effects of insolvent debtors may be 
invested ; and in every such last-mentioned case 
the estate and e£^ts of such prisoner, which 
may then be, or may thereafter come to the 
hands and be vested in the provisional or other 
assignee or assignees under this Act, shall be 
liable, in the first place, to repay the money so 
advanced and paid, and the said Court is hereby 
authorized to make such order or orders as shall 
be necessary for the purpose. 

CXIX. And be it further enacted, that from Prisoners 
and after the passing of this Act no prisoner ^o'. debt, or 
for debt shall petition any Court for his or her ditirs^not 



184 



ABOLITION OF ARREST 



to petition 
any Coarty 
lor certain 
purposes, 
under 3t 
Geo. II. c. 
28. 



Records of 
the Court. 



Construc- 
tion of Act. 



discharge under the provisions of an act passed 
in the thirty-second year of the reign of his late 
Majesty King George the Second^ intituled An 
Act far the Relief of Debtors with respect to 
the Imprisonment of their Persons, and to oblige 
Debtors who shall continue in execution in 
Prison beyond a certain Time, and for sums not 
exceeding what are mentioned in the Act, to 
make Discovery of and deliver upon Oath their 
Estates for the Creditors Benefit ; nor shall 
any creditor of any prisoner petition any Court 
for the exercise of the compulsory powers given 
against debtors under the provisions of the act 
above mentioned. 

CXX. And be it enacted, that all the records, 
papers, documents, and money of and belonging 
to or received under the authority of the said 
Court now established for the relief of insolvent 
debtors, and hereby continued as aforesaid, 
shall, from and after the passing of this Act, 
remain and continue in the custody of the of- 
ficers of the said Court now duly having the 
custody of the same respectively, or of such 
officer or officers as the said Court shall at any 
time direct to receive the same, and that the 
said records shall be deemed and taken to be 
the records of the said Court so hereby con- 
tinued as aforesaid. 

CXXI. And be it enacted, that this Act shall 
extend to aliens, denizens, and women, both to 
make them subject thereto and to entitle them 
to all the benefits given thereby ; and all powers 
given to or duties directed to be performed by 
the Lord Chancellor may be performed by the 
lord keeper or lords commissioners of the great 
seal : and all powers given to or duties directed 
to be performed by the Court of Review may be 
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performed by any one of the judges of the same 
Court ; and that whenever this statute hath used 
words importing the singular number or the 
masculine gender only it shall be understood to 
include several matters as well as one matter, 
and several persons as well as one person, and 
females as well as males, and bodies corporate 
as well as individuals, unless it be otherwise 
specially provided, or there be something in the 
subject or context repugnant to such construc- 
tion ; and that this Act shall not extend either 
to Scotland or Ireland, except where expressly 
mentioned. 

CXXII. And be it enacted, that this Act may Act may be 
be amended, altered, or repealed during this**^'®^- 
session of parliament. 

CXXII I. And be it enacted, that this Act Commence- 
shall, as to all matters not otherwise provided ?®"' °^ 
for, commence and come into operation on the 
first day of October one thousand eight hun- 
dred and thirty-eight. 
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SCHEDULE o which this Act refers. 



No. 1. — Writ of Capias. 

Victoria, &c. To the Sheriff of 

or To the Constable of 
Dover Castle, or To the Mayor and 
Bailiffs of Berwick-upon-Tweed, [or 
as the case may ie], greeting. 

We command you that you omit not by 
reason of any liberty in your bailiwick, but 
that you enter the same, and take C. D. if 
he shall he found in your bailiwick, and him 
safely keep until he shall have given you bail, 
or made deposit with you according to law, in 
an action on promises [or, of debt, &c.] at 
the suit of A. B., or until the said C. D. 
shall by other lawful means be discharged 
from your custody. And we do further com- 
mand you, that on execution hereof you do 
deliver a copy hereof to the said C. D. And 
we hereby require the said C. D. to take notice, 
that within eight days after the execution hereof 
on him, inclusive of the day of such execution, 
he should cause special bail to be put in for him 



SCHEDULE. 187 

in our Court of to the said action^ and 

that in default of so doing such proceedings 
may be had and taken as are mentioned in the 
warning written or indorsed hereon. And we 
do further command you, that immediately after 
the execution hereof you do return this writ to 
our said Court of , together with the 

manner in which you shall have executed the 
same, and the day of the execution thereof; or 
if the same shall remain unexecuted, then that 
you do so return the same at the expiration of 
one calendar month from the date hereof, or 
sooner if you shall be thereto required by order 
of the said Court or by any judge thereof. Wit- 
ness at Westminster, [or as the case 
may be^ the day of 



Memorandum to he subscribed to the Writ, 

This writ is to be executed within one calen- 
dar month from the date thereof, including the 
day of such date, and not afterwards. 



A Warning to the Defendant. 

If a defendant, having given bail on the 
arrest, shall omit to put in special bail as re- 
quired, the plaintiff may proceed against the 
sheriff or on the bail-bond. 



Indorsements to be made on the Writ. 

Bail for pounds by order of \naming 

the judge making the order,'] dated this 
day of 
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This writ was issued by E. F. of 
attorney for the plaintiff [or plaintiffs] within 
named. 

Or, 

This writ was issued in person by the plain- 
tiff within named, who resides at [men- 

tion the city, town, or parish, and ako the name 
of the hamlet, street, and number of the house 
of the plaintiff's residence^ if any such there hei] 
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ACT, commence roeut of, 185 

construction and extent of, 184 

remedies, autliorities, and provisions of, to apply to Courts 

of Lancaster and Durham, 69, 71 
to extend to cases now of record in Insolvent Debtors' 
Court, 1S2 

ACT OF BANKRUPTCY, what constitutes in lieu of lying 
in prison on arrest, 17 
filing petition for discharge, to be, 92 

ACTIONS, in what, arrest in allowed, 1, 3, 9 

personal, to be commenced by writ of summons, 3 

must be commenced before a capias can be obtained, 8 

alterations of practice as to proceedings after arrest, 4 

by assignees of insolvent, not to abate, &c. 107 

by sheriff", on bills, &c. taken in execution, 43 

against commissioners, assignees, &c. for any thing done 

under the act, 88, 96 
against insolvent after discharge, 155 

ADJOURNMENT of sittings of Court, 80 
of hearing, 138 
of Court on circuit, when commissioner does not arrive, 82 

ADJUDICATION, order of, 141, 142, 143 
to what debts to extend, 142 
order of need not specify debts, 148 
may be conditional, 149 
to be fin&l, unless obtained on false evidence, &c. 161 

ADVOWSONS, judgment, a charge on^ in equity* 46 
not extendible at law, 28 
purchaser of, without notice of judgment, protected, 51 

AFFIDAVIT, to found application for order to hold to bail, 
must be entitled in cause, 8 
by whom made, 9 

must not be sworn before plaintiff's attorney, id, 
roust state facts, as well as allege belief, id, 
by prisoner to obtain discharge on 1st of October, 16 
of debt, to found act of bankruptcy, 17 
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AFFIDAVIT— (continued.) 

by assignees of insolvent, verifjing accounts, 1S5 

of creditors in opposition to discharge, when received, 139 

ALIENS, act to extend to, 184 

ALLOWANCE may be made to insolvent before adjudication, 
fur support, and expense of making out schedule, &c. 96 
by detaining creditors after adjudication, 150 
to assignees for trouble, &c. 97 

ANNUITIES, belonging to insolvent, how to be disposed of, 
100 
payable by hiro, to be valued, 145 
government, may be charged by order of judge, 52 

AKREST, on mesne process, abolished, except iu certain 
cases, 1 
cannot be had in action in any inferior Court, 1, 3 
nor without order of a judge, 1, 7 
how to be effected when defendant in prison of Court, 10 

ASSIGNEES OF INSOLVENT DEBTORS, 

appointment and removal of, 97, 130 

how proved, 98, 131 

need not be creditors* 97 

remuneration to, id, 

property to vest in by appointment, without conveyance, 
97, 131 

duties of, as to disposal of property, 99, 100, 104, 111 
filing accounts, 125 
accounts of, how investigated, 128 

may be charged with interest on money retained, not ex- 
ceeding 20 per cent 129 

may execute powers vested in insolvents, 102 

not empowered to dispose of estates tail, 103 

may sue in their own names, make composition, &c. 105 

death or removal of, not to abate suits, 107 

may obtain a sequestration, 108 

have no priority therein over a judgment creditor, 37, 49, 
109 

not entitled to pay, pension, &c. of insolvent, 109 

ATTACHMENT, persons imprisoned under, for non-payment 
of money, costs, &c. may petition and be brought up for 
discharge to Insolvent Debtors' Court, 34, 36 
persons committed under, not entitled to discharge on 1st 
of October, 16 

ATTENDANT TERM, bound by judgment, 32 

ATTORNEYS OF INSOLVENT DEBTORS' COURT, 

admission of, 181 

persons practising without admission/ guilty of contempt, id. 
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B. 

BAIL to sheriff, and special, to be given as before, 14 

deposit of money in lieu of, id, 

proceedings not now delayed for want of putting in, 4 

not waived by declaring absolutely, id, 

recognisance of, in Common Pleas, binds lands from date of 
caption, 66 

may procure exoneretur on and after tst October, 16 

insolvent may procure discharge from custody before adju- 
dication, on giving, 91 

BAIL-BOND, when proceedings may be taken on, 4 

BANK NOTES may be taken in execution, 42 

BANKRUPTCY, act of, how constituted in lieu of lying in 
prison on arrest, 17 
filing petition, an act of, 93 

effect of, where estates vested in provisional assignee, 93 
Insolvent Debtors' Court to proceed notwithstanding, id* 
>vithin a year after date of judgment, defeats the charge in 

equity, 47 
judgment creditor cannot extend the lands after, SO 
but may hold them if elegit executed before, 48 
orders in, to have the effect of judgments, 59 
Court of, to issue writs of execution, 69 

BILLS OF EXCHANGE, bonds, &c. may be taken in exe- 
cution, [42 

sheriff to sue in his own name, id, 
not compelled to sue on without in- 
demnity, id, 
BOOKS, power of Insolvent Debtors' Court to compel prodac« 
tion of, 77 
punishment of insolvent for withholding, falsifying, &c. 
143 

C. 

CAPIAS, Writ of, issued before 1st October, may be served 
afterwards, but not executed, 2 
action commenced by, must be continued by, id, 
no action can be commenced by, after 30th September^ S 
cannot issue out of any inferior Court, 1, 3 
but may out of Courts of Lancaster and Durham, 71 
cannot issue without judge's order, 7, 71 
order for, bow and when obtained, 7, 8 
issuing out of Courts at Westminster cannot be executed in 

counties palatine, unless indorsed for bail in 50/. 3 
how to be executed when defendant in prison of Court, 10 
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CAPIAS, Mrrit of— (continued.) 

proceedings under, will not affect proceedings in action, 4 

form of, 9 

qu. whether Coorls have power to alter, 10, 69 

to continue in force for a month only, 14 

CA. SA., effect of execution of, 55 

CHEQUES may be taken in execution, 42 

CIRCUITS of commissioners, when and how to be made, &c. 
80, 81, 82, 83 
powers of commissioners, and proceedings on, id, 
extended to Wales, 156 
expenses of, to be paid by treasury, 81 

CLERK OF PEACE, duties of in regard to insolvents, 174, 176 

fees to, id. 

expenses of, 178 
COGNOVIT. See Warrant of Attorney. 

COMMISSIONERS OF COURT, appointment and removal 
of, their powers and duties, 75, 76, 77, 78, 79, 80 

CONTEMPT, Insolvent Debtors' Court may commit for, 78, 
132 

CONTINGENT INTERESTS of insolvent debtors, as to dis- 
posal of, 100 

COPYHOLDS may be delivered in execution on elegit, 21 
liable to judgment charge in equity, 45 
not within Registry Acts, 62 

tenant by elegit ol^ to perform services, &c« to lord of ma- 
nor, and to hold till reimbursed, 22 
of insolvent debtor, how to be disposed of, 100 
COSTS, decrees, orders, and rales for payment of, to have effect 
of judgments, 59 
when to be awarded by Insolvent Debtors' Court, 129, 

147, 152 
to be recovered in the same manner as costs awarded by 
rule of superior Courts, 181 

COURTS of Lancaster and Durham. Provisions of Act ap- 
plicable to, 69 
judgment of, cannot be made available on lands out of 

jurisdiction, 74 
but may be executed against person and goods by writs out 
of superior Courts, id, 

COURTS, inferior, judgments and rules of 
removable into superior Courts, 72 
not to affect lands as to purchasers, &c. until writ lodged 
in sheriff's hands, id. 
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COURT FOR RELIEF OF INSOLVENT DEBTORS, con- 
stitution, pov^ers, and sittings of, 75, 76, 77,79 

CREDITORS, by judgment, rights of, against purchasers and 
mortgagees, 23, 41, 47, 51, 60, 63 

against issue in tail, &c., 39, 47, 50, 63 

rights of priority between themselves, at law, 41 

in equity, 51 
may extend real estate of debtor notwithstanding in- 
solvency, 31 
and enforce charge in equity, 48 
and hold sequestration obtained before appointment of 
assignees, 109 
of persons in execution, may obtain order vesting prisoner's 

estate in assignee, 86 
consent of, as to composition for debts due to insolvent, 

106 
how to vote, id. 

raaj' oppose discliarge, 137 — 139 
costs of opposition by, 147 

CROWN DEBTORS, how discharged, 171 



D. 

DECLARATION, cannot be filed de bene esse, 4 

when and how to be delivered against prisoners, 4, 5, 6 

DISCHARGE of persons in custody on mesne process on 1st 
of October, 46 
of persons hereafter arrested, by Court or judge, 15 
of insolvent from custody, on findin:; sureties, 90 
opposition to, by creditors, 137, 139 
within what time, 141, 142, 143, 144 
from what debts, 145 

how property acquired after, may be taken, 153, 153 
of married women insolvents, 167 
of insane persons, 169 
not to extend to crown debts, 171 

DISTRESS, not to be available after iuiprisonment for more 
than one year's rent, 118 
good for the whole, if made before, though not sold till 
after, 119 r 

DIVIDENDS, when and how to be made, 126 
unclaimed, how to be applied, 130, 182, 183 

K 
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£. 

ELEGIT, form and effect of, under Statute of Westmineter, 

23,25 

under Act, id, 
on what judgment may issue, 26 
how executed, 26, 39 
goods must be first taken, 26 
mav issue and be executed notwithstanding insolvency of 

defendant, 31 
lies on decrees, rules, orders, &c. for payment of money, 

58 
lies on Judgments, &c. of inferior Courts, when brought 

into Courts at Westminster, 72 
may be issued concurrently with other writs of execution, 

28 
effect of, when executed, 57 

ERROR IN SCHEDULE, without fraud, not to vitiate, 157 

ESTATE, of insolvent, to vest in assignees without conveyance, 
88, 97, 131 
surplus, to revest by order when debts satisfied, 156 
sale of, by assignees, 95, 99> 100 
mortgage of, by order of Court, 100 
account of, to be kept by assignees, 125 
distribution of, 126 

EXAMINATION of assignee's accounto, 126, 128 
of disputed claims, 127 
of prisoner's accounts, 140 
on mterroga tones, 139 
of insolvent after discharge, 163 

EXAMINERS, to be appointed by Court, 177 
fees to, id, 

EXECUTION. See Ca, So.— Etegi«— FY. Fa.^Warrant of 
Attorney, 

F. 

FIERI FACIAS, what may be taken under, 43 

difference between, and first branch of elegit, 26 

not available on warrant of attorney and cognovit, after 

commencement of imprisonment, 122 
seeus on verdict, or by default, id, 
as to executing a ca, ia, after, 55 

FRAUDULENT PREFERENCE, 119, 143 



^ 
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G, 

GAOLER, allowance to, for taking prisoner before tbe Court 
177 

before examiner, 141 

Goods, see Reputed Ownenhip, 

HALF-PAY, of officers, &cc how made available to creditors, 
110 

HUSBAND of married woman discharged under Act, not to be 
prejudiced by vesting order, 167 

remains liable for her debts, 168 
judgment debts of, diargeable on leaseholds of widow, 38, 
39, 47, 63 

I. 

IMPRISONMENT, what is commencement of, within the 
Act, 1«3 

INDEMNITY to persons acting m ezecotion of tliis Act, 179 
Sheriff may require, before suing on bills &c. taken in exe* 
cution, 44 

INFERIOR COURTS, judgments, rules, &c. of, removeable 
into Courts at Westminster, 72 

INSANE PERSONS insolvent, proceedings as to, 168 

INSOLVENT. SeePmoncr. 

INSPECTION of proceedings of Insolvent Debtors* Court, 173 

INTEREST, judgment debts to carry, at 4 per cent., 58 
on writs of error, to carry at 5 per cent., id, 
how recoverable, id, 

J. 

JUDGMENT, in superior Courts, binds all real property, 21, 
45 
what judgment, 26 

from what time it binds as against issue in tail, &c. 36 
not to affect lands by virtue of Act as against purchasers, 

&c. until entered, 60 
must be docketed and registered, where necessary, before, 61 
purchasers, &c. who became such before commencement of 

Act, protected from, 23, 40, 47, 50 
purchasers without notice, how far protected from, 47, 51 
effect of, as a charge, in the event of bankruptcy or in- 
solvency, 31, 47, 48 
bow to be entered^ 60 

k2 



196 INDEX. 

J UDGMENT— (conHnuea.) 

effect of, as against another judgment, 65 

of Courts of Lancaster and Durham, to hafc same effect 

wiihin jurisdiction, 70 
how entered in such Courts, 72 

cannot be removed into Courts at Westminster so 
as to charge lands out of juristiction, 74 
but judgments of inferior Courts of Record maj, 72 
rules of Courts of Common Law, decrees, and orders in 

bankruptcy and lunacy to have effect of, 58 
debt to carry interest at 4 per cent, id, 
where affirmed in error, interest calculated at 5 per cent, id, 
on warrant of attorney and cognovit, how may be executed 

after commencement of imprisonment, 122, 125 
on warrant of attorney given by insolvent, pursuant to Act, 

effect of and how to be executed, 50, 151 
charge, how affected by execution of ca. sa. 65 

JUSTICES of Berwick, jurisdiction and powers of as to insol- 
vents, 136» 177 

L. 
LANDLORD. SeeDisttess. 

LEASEHOLDS bound by judgment both at law and in equity, 

21.25,32 
formerly bound only from delivery of writ,- S2 
in defendant's hands, may either be seised under a fi. fa. 

or extended on elegit, 25 
of surviving widow, liable to be extended for husband's 

debts, 38, 39 

LEASE, assignees of insolvent may accept or decline, 104 
lessor may compel them to elect, id, 
insolvent when not discharged from covenants in, 105 

LIST of creditors, correcting of, 137 

LORDS' ACT, enactment in lieu of compulsory clauses in, 86 
neither insolvent nor creditor to petition under, 183 

LUNACY, orders in, to have effect of judgments, 59 

LUNATIC insolvent, how to be dealt with, 168 

M. 

MAINTENANCE of insolvent. Court may order allowance for, 
out of estate, 95 
may order detaining creditor to pay, not exceeding four 
shillings per week, 150 

MARRIED WOMEN insolvent, may petition and be brought 
up by creditors to be dealt with according to Act, 166 
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MARRIED WOMEN— (continued.) 

vesting order to operute upon all her property, without 

prejudice to husband's rights, 166 
to execute \% arrant of attorney, id, 
how enforced, id. 
discharge of, not to discharge husband from debts, 167 

MEETING OF CREDITORS, how and for what purposes 
convened, 100, 106 

MONEY may be taken in execution and paid over to creditor, 

remaining in Insolvent Debtors' Court, how to be invested 
and applied, 18^, 183 

MORTGAGEES. See Purchasers. 

N. 

NAVY, pay or pension of officers in, how made available to 
creditors, 109 

NOTICE, purchaser without, how far protected from judg- 
ments, 46, 51 

of undocketed or unregistered judgment, eflfect of, 51, 64 

of assignment of chose in action, necessary to take same 
from " order or disposition" of insolvent, 117 

of time of making circuits, 8:2 

of iDaking vesting order, 88, 136 

of discharge from custody on recognizance, 91 

of meetings of creditors, 100, 106 

of time and place of hearing, 136, 159 

ofopposition, 137, 159 

of adjournment, 139 

of rehearing, 161 

by prisoners at suit of crown, 172 

to persons holding property of discharged insolvent, 15S 

O. 

OA Til, Insolvent Debtors' Court may administer, 78 
and grant commissions to take, 180 
examiner empowered to administer, 141 
persons taking false, guilty of perjury, 166 

ORDER, to hold to bail, necessary in all cases, 7 
huw and when obtained, 8 
cannot be granted by any inferior Court, nor in any action 

in such Court, 3 
to charge stock, how obtained, 53 
in matters of bankruptcy and lunacy for payment of money, 

costs, &c. to have effect of judgment, 59 
must be entered to affect purchasers, &c. 60 
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ORDER— (eonHnued.) 

to vest estate of insolvent in assignee, sabstituted fol: as- 
signment, 89 

how proved, 97 

for bringing op insolvent, 136 

of adjudication, 147 

of Insolvent Debtors' Coort, disobedience to a contempt, 
132 

P. 

PETITION by detaining creditor, 86 
by insolvent, 84, 90 
contents of and when to be filed, id» 
notice of, to gaoler, id, 
filing of, an act of bankraptcy, 92 

PLEA, general, of discharge, given to insolvent, 155 

of general issue, for any thing done in pursuance of Act, 
179 

POWERS vested in insolvent to be exeicoted by assignees, 102 
enactment does not extend to estates tail, ia, 

PRISONER in custody on mesne process, not having peti- 
tioned Court for relief, entitled to discharge on 1st Oc- 
tober, 15 
mode of obtaining discharge, 16 

but may be detained by special order, or arrested again, id, 
how charged with capias when in custody of marshal or 

warden, 10 
practice as to declaring against, charging in execution, &c. 

4, 6, 12 
may petition Court for his discharge as before, 84 
petitioning Court an aet of bankruptcy, 92 
may be brought up by detaining creditor, 86 

discharged on recognizance before adjudication, 91 
not to be supersedeable after vesting order made, 94 
to deliver in schedule, &c. 133 
how and when to be discharged under Act, 141 
in custody at suit of crown, how discharged, 171 
insane, and married women, insolvents, 166, 168 
effect of discharge under Act, 145, 154, 155, 31, 48 
rehearing after discharge of, 161 
to execute warrant of attorney, 150 
not to be arrested un judgment on, 154 
removal of to another county, 157 

PROCEEDINGS OF COURT, production and inspection of, 
173 
copies to be given, id, 

to be evidence, id. 
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PROMISSORY NOTES may be taken in execution, 42 
how and by whom sued on, id, 

PROOF OF DEBT by creditors, 126, 138 

PROVISIONAL ASSIGNEE, estate of insolvent to vest in, 

by order, without conveyance, 88 
to take possession of estates, &c. and sell, if Court directs, 

95 
may sue in his own name, id, 
acts of, valid, if prisoner discharged without adjudication, 

96 
no action to be brought against, where vesting order avoided 

by bankruptcy, id, 
remuneration to, 97 

on death or removal of, property to vest in successor, 95 
his duties as to keeping accounts, 125 
to join in conveyances, &c. ] 33 

PURCHASERS, before commencement of Act, protected from 
judgments, except as before, 22, 46 
no judgment to affect by virtue of Act until entered, 60 

effect of this provision, 61 
for valuable consideration without notice, doctrine of equity 
as to, not to be altered, 47 
effect of this provision, 51 
liability of, with notice of undocketed or unentered judg- 
ment, 51, 64 
attendant term no protection to, 32, 51 



R. 

REAL ESTATE, judgment a charge on, in equity, 45 
what may be extended at law, 21. See Judgment. 
of insolvent debtor, to vest in assignee by order, without 
conveyance, 89 

how to be disposed of, 95, 99» 100 
as to estate tail, 102 

RECORDS of Insolvent Debtors* Court, custody of, 184 
as to production of, inspection and copies, 173 

RECOGNIZANCE of Bail in Common Pleas binds lands from 
date of caption, 66 
at Common Law may be executed by elegit in old form, 

65 
in nature of Statute Staple, not affected by Act, id. 
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RECOGNIZANCE— (cim/tnued.) 

jadgnient on warrant of attorney gi^n by insolYent to 

have llie effrat of a, 15() 
insolvent, before adjudication, may procure discharge from 
custodj bjr providing sureties by, 90 

RECTORIES, may be extended under an elegit, 21 
judgment to be a charge on, in equity, 46 

REGISTRY ACTS, still in force, 61 

REHEARING. Se*: Prisoner. 

REMOVAL of Judgments from inferior Courts, and effect 
thereof, 72 

from Courts of Lancaster and Dur> 
ham, 74 
of insolvent to county gaol, 157 

by habeai corput, effect of, 159 

RENT. See Distress. 

REPUTED OWNERSHIP, enactment and decisions thereon> 
111 

REVIEW, Court of, orders of to have effect of judgmeut^, 58 

RULES OF COURT, to have effect of judgments, 58 



S. 

SCHEDULE OF INSOLVENT, when to be delivered, 133 
contents of, id, 
examination of, 137 
reference of, to examiner, 140 
error in, without fraud, not to vitiate, 157 
wilful omission of property in, 165 
duplicate of, when and with whom to be lodged, 174 
inspection and copies of, 173 

SCI. FA., effect of judgment on, 37, 28 
against heir and terre-tenants, 30 

not necessary to revive judgment on warrant of attorney 
given under Act, 151 

SECURITIES FOR MONEY, may be seized under a fi. fa. 
43 
sheriff to sue in his own name thereor, id, 
not realized, to be relinquished, if person taken in execu- 
tion, 54 

meaning of this enactment, 55 ; 
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SHERIFF, to deliver execution of all lands, &c. under elegit, 
21 
to seize raonejr, bank notes, &c. under fi. fa., 43 
may break open trunks, &c., 44 
may sue in his own name, id, 
but not compelled without indemnity, id, 
indemnity to, for obeying order of Insolvent Court, 179 

STATUTE STAPLE and i ^ , , ^ 

_ _ > not affected by Act, 

STATUTE MERCHANT, ) ^ 

STATUTES, 

Acton Burnell, 11 Ed. 1, ^(Statute Merchant,) still in 

De Mercatoribus, 13 Ed 1, ^ force, 23, 65 

Westminster 2d, (Elegit,) not repealed, id, 

27 Ed. 3, St. % c. 9, (Statute Staple,) still in force, id, 

De Donis, (13 Ed. 1, c. 1,) not repealed, 104 

23 Hen. 8, c. 6, (Recognizance,) still in force, 23, 65 

32 Hen. 8, c. 5, (Eviction from Lands extended,) 29 

21 James 1, c. 24, (Persons dying in Execution,) 57 

16 & 17 Cur. 2, c. 5, (Execution of Elegit where Lands in 

possession of different Persons,) 29 
4 & 5 W. & M. c. 20, (Docket Act,) still in force, 61, 65 

c. 21, (Declaring against Prisoners.) 5 
b Aim. c. 18, s. 4, (Registry Act, West Riding,) 62 

6 Ann. c. 35, s. 19, (Ditto, East Riding,) id. 

7 Ann. c. 20, s. 15, (Ditto, Middlesex,) id. 

8 Geo. 2, c. 6, s. 1, (Ditto, ...... North Riding,) id. 

32 Geo. 3, c. 68, s. 1, (Judgments of Palatine Courts,) 74 

7 & 8 Geo. 4, c. 71, s. 7, (Arrest in Counties Palatine,) 
still in force, 3 

11 Geo. 4 & 1 Will. 4, c. 47, s. 10, (Parol not to demur,) 
30 

4 & 5 Will. 4, c. 62, s. 31, (Judgments of Court of Lan- 
caster,) 74 

s. 32, ( Rules of Court of Lancaster,) 75 

STOCK, SHARES, &c. may be charged, by order of judge, 52 
order for charging, how obtained, 53 
qu, what interest in, within Act, id, 
charge on forfeited, if person taken in execution, 54 
of insolvent after discharge, how obtained, 153 

SUBPOENAS, issue of, for purposes of Act, 176 

SUMMONS, all actions to be commenced by writ of, 3 
alteration of practice consequent thereon, id, 
semble, capias issued before commencement of Act will have 

effect of, 2 
neccsssary for dischrge of prisoner on 1st of October, 16 
what m^y be heard of, by commissioner of Insolvent 

Debtors' Court, 79 

L 
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T. 

TITHES, may be Uken in eiecotioo, SI 
judgment, a cbiirge on, in equity, 45 

U. 

UNCLAIMED DIVIDENDS to be paid into Court, ISO 
application of, 182, 1B3 

UNSOUND MIND, prisoners of, insolvent, how dealt with, 
168 

W. 

WARRANT OF ATTORNEY, most be executed in pre- 
sence of an attorney, &c., 19 
not executed according to Act, void, SO ' 
not 61ed, void against assignees, 121 
exception, when given by insolvent under Act, 151 
held, voluntary '* charge" within meaning of Act, 120 
fi. fa. on, not available after commencement of imprison- 
ment, 12< 
but judgment on may be executed by elegit, or seqaest. fa., 
31, 125 

and stands as a charge in equity, 48 
to be given by insolvent previous to discharge, 151 

though a married woman, 167 
how and when to be made available to creditors, 151 

no sci. fa, necessary on judgment on, id. 
ju. whether such judgment binding against issue in tail, &c« 

50 
to be cancelled, when debts of insolvent satis6ed, 156 

WITNESSES, examination of, on oath, 7r, 129, 137 

interrogatories, 139 
power to Court to compel attendance of, 77, 176 
examination of, by officer of Court, 141 
swearing falsely, guilty of perjury, 166 

WORDS, interpretation of, 184 
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